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FEBRUARY, 1849. 


THE ASSOCIATION OF THE PAR. 


A MEETING of the members of the legal profession, in this 
commonwealth, was holden early in last month (January) to 
take measures for organizing an association among themselves. 
The chief objects of this association were explained to be to pro- 
mote social intercourse between the members and to rescue the 
profession from the odium which sometimes attached to it from 
the improper conduct of some of its members. ‘This first meet- 
ing was understood to be merely preliminary, and no other pro- 
ceedings were had than the appointment of a committee, who 
were directed to report a plan of organization for the proposed 
association, which should report at an adjourned meeting. 
This committee consisted of several members of the bar from 
the county of Suffolk, and one from each of the other counties, 
and included some of the ablest and most learned and experi- 
enced gentlemen of the profession. The meeting was unusu- 
ally full, and was very generally attended, even by those law- 
yers most advanced in age, and who, generally, take no active 
part in proceedings of this character. Gentlemen from the 
country were present in considerable numbers, and a disposition 
was manifested by all to make their profession eminently worthy 
of the confidence of the public. 

The adjourned meeting was holden on the 18th ult., when a 
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constitution * was reported on behalf of the committee, by Robert 
Rantoul, Jr., Esq., district-attorney of the United States. 
This constitution was quite long and complicated, and had evi- 
dently been prepared with care. There was a division of opin- 
ion as to the true course to be adopted. All perceived that 
the contemplated measure was attended by a good many diff- 
culties, and that it ought not to be considered in haste. One 
gentleman from Boston suggested that it would be better to lay 
the report of the committee on the table, and to print the con- 
stitution as reported, for circulation among the members of the 
bar. But as many gentlemen were present from a distance, 
and an opportunity seemed to present itself which ought not to 
be neglected, it was finally decided to consider the constitution, 
as in committee of the whole, and to take the sense of the meet- 
ing upon it, article by article. The result proved that the 
whole day was insufficient even for this task, and at the ad- 
journment in the evening, several articles remained undisposed 
of ; and it was then finally decided to lay the whole matter upon 
the table, and that the committee be authorized to cause copies 
of the constitution to be printed and circulated among the pro- 
fession, and to call a future meeting for considering the subject. 

The attendance at both these meetings was so general and 
so eminently respectable, and the interest taken by all so 
strong, that we feel it to be due to our readers to give a slight 
sketch of the general plan of the proposed association, and of 
the views which were expressed by different gentlemen. Nor 
do we offer any apology to our readers out of the state, for 
although this association is only a local affair, yet it is hoped 
that whatever is finally decided upon, may be made worthy of 
respect and imitation out of the commonwealth. 

It is proposed that this association shall consist of all gentle- 
men admitted to practise in the courts? of this commonwealth, 
who may voluntarily connect themselves with it, and who may 
retain their connection by the performance of the few duties 
required, and by preserving a strict line of professional deport- 





! See Miscellaneous Intelligence, 

2 The original draft contained the expression “ admitted to the bar,” but the meeting 
having beeu seized with a mania for accuracy of expression, the district-attorney sug- 
gested that “admitted to the bar” might refer to a privilege over which prosecuting 
otlicers are supposed to have a somewhat exclusive control. 
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ment. The officers of the society are to be a president, vice- 
presidents, secretary, solicitor, treasurer, and directors, (two 
from each county,) all of whom, except the solicitor, shall consti- 
tute an executive committee. The solicitor is to be the prose- 
cuting officer, and is to receive complaints against members of 
the association, signed by any person, (whether a member of 
the association or not,) which may be presented by him to the 
executive committee, in which case any member of the associa- 
tion may be appointed to assist him, and proceedings against the 
accused parties may be conducted before the committee after 
due notice to the party complained of to appear and answer. 
Three-fourths of said committee may, after a hearing, expel 
such a person, but an appeal will lie from their decision to the 
association itself, and upon the appeal, a vote of three-fourths 
will again be required. The association propose to take cogni- 
zance also of malpractices committed by lawyers not included 
within their organization, so far at least as to expose them, and 
it is made the duty of all members of the profession to abstain 
from professional intercourse with those who shall be decided 
unworthy of it. And all members of the association are 
required to receive and consider, and, if thought proper, to 
report to the solicitor any suggestions of malpractice or profes- 
sional misconduct on the part of any member. 

Several points were made in the discussion, all of which were 
interesting, and some of which were debated with considerable 
zeal, though with a most remarkable degree of courtesy. One 
was upon the matter of discipline. The draft of a constitution 
reported by the committee, provided that the solicitor should 
receive complaints in writing, signed by a member of the asso- 
ciation. This form had been adopted by the committee after 
reflection and discussion. Some gentlemen objected to it, 
thinking it sufficient to require that complaints should be veri- 
fied to the solicitor’s satisfaction. Others insisted that the 
intervention of a written document was necessary to relieve the 
solicitor from a responsibility, which probably no one would be 
willing to assume. ‘Then a suggestion was made that the pub- 
lic ought to have access to the solicitor directly, and that the 
proposed association would become odious, if it appeared that 
the protection which it guaranteed was only to be obtained by 
first securing the assistance of one of its members, and that if 
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such a rule were enforced, the solicitor would find nothing to 
do. On the other hand, it was urged that there was great dan- 
ger of frivolous and malicious complaints. One gentleman 
mentioned it as a fact, that several instances were known to 
have occurred of clients who, having lost their cases, vented 
their indignation against their lawyers, by complaints before the 
grand jury! It was further said, that such an arrangement 
would render the office of solicitor an extremely embarrassing 
and laborious one, and that as to the objection that an opposite 
course would make the association odious before the public, it 
really did not become us to take the ground that the profession 
«in general had not the entire confidence of the public. Still 
further, it was urged that by encouraging a system of secret 
complaints, not only from members, but from any whose malice 
prompted them, the foundation was laid of a pretty despotic and 
even inquisitorial body, at whose mercy the reputation of every 
member of the bar would be laid. As well as can be remem- 
bered, these were the views of Hon. George Lunt, whose speech 
made a decided impression, and who at one time, secured a vote. 
This question was however settled by providing that the 
solicitor might receive written complaints from any person. 

Another curious question arose, quite unexpectedly too. 
Some inquiries having been made as to the mode of obtaining 
evidence, and it having been proposed to take depositions 
agreeably to existing statutes, it was observed that this would 
involve the administration of extra-judicial oaths, which are pro- 
hibited by Rev. Stat. ch. 128, § 24. All were satisfied that 
the objection was fatal, and the matter was passed over. 

In regard to the course to be adopted “as to outsiders,’’ as 
it was called in conversation, or as to those who were not mem- 
bers of the association, there was a great division of opinion. 
A number contended that the association should only attempt 
to control its own members — that an association which should 
attempt to control the social and professional rights of lawyers, 
generally, might, if it fell into bad hands, become a most mis- 
chievous affair, and that at any rate it could do little good. One 
gentleman referred to the somewhat parallel case of the Mas- 
sachusetts Medical Society, who undertook to suppress quack- 
ery by procuring the passage of a law that none but members 
of their society should be entitled to recover fees for medical 
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services. What was the result? Was quackery stopped ? 
Was the community protected from extortion? Not at all. 
The quacks collected their fees in advance. So if an attempt 
is made by this association to frown down disreputable conduct 
among those assuming to be lawyers, is there any reason to 
hope that the publie will be protected? Will not the same 
harpies still impose upon the ignorant? Will their signs he 
takén down or their offices closed? It was thought by some 
that all such attempts to influence professional conduct would 
prove futile. 

Then it was remarked that inasmuch as the Revised Stat- 
utes (ch. 88, § 25,) provided for the removal of members of 
the bar for malpractice, the duty of an association would be 
exhausted by proposing the case of a delinquent member of the 
bar (not of their own number) to the court for expulsion. 
This matter was left somewhat indefinitely, though the last sug- 
gestion was well received. 

One other question arose, which gave rise to considerable 
discussion, and although some vote was taken, it. did not seem 
to be considered as settled. It was in regard to the profes- 
sional and social intercourse which should subsist between mem- 
bers of the association and those placed under its ban. The 
article of the constitution reported by the committee, recom- 
mended the most rigorous and severe System of non-intercourse. 
It even prohibited members of the association from appearing in 
any case with a proscribed lawyer. ‘Two objections were sug- 
gested. One, that such a rule would be unjust to clients, and 
in this connection, Judge Thomas suggested a strong case. It 
was this. Suppose a member of the association should be 
retained under the following circumstances ; — a person involved 
in a serious law-suit should find, when it was too late, that the 
lawyer whom he had first engaged was unfit for his task, that 
he had in fact been pronounced disreputable by the bar associa- 
tion, and was therefore anxious to secure further assistance. 
Yet it might be impracticable to give up the first lawyer. His 
familiarity with the case might be such, as at that stage to 
make it indispensably necessary to have him at hand. It would 
be the client’s misfortune, not his fault, and it would be hard 
that he should suffer. The other objection was interposed by 
Mr. Apthorp, of Boston, to the effect that it was not justifiable 
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to proscribe any for life, that there should be some locus peni- 
tentie — that it was neither for the interest of the profession 
nor of the community that a set of abandoned and desperate 
practitioners should grow up among us, whose only chance of 
obtaining a livelihood consisted in the recklessness of their 
course. Was it the course of true wisdom? Was it the course 
which a proper regard for the rights of others would suggest? 
The offence might be flagrant, the injury done to the profession 
and to society, might be deep and lasting; yet it did not seem 
that the unfortunate object of professional indignation should 
remain forever disgraced. There are those now in the profes- 
sion, in the city of Boston, who have recovered from the infamy 
of a previous course, and who are leading honest and respecta- 
ble lives. This is, moreover, the result to which an enlightened 
and true philosophy would lead, and conforms to that principle 
which is more and more practised upon each day. It was a 
little singular that during this very discussion, a petition was 
circulating for signatures, which received the approbation of 
nearly every member of the bar, in behalf of the society in aid 
of discharged convicts. The principle assumed by this society 
is, that a penitent offender is most especially entitled to the 
sympathy, and that if this right be denied by society, it is 
nearly impossible to save one from offending again. The idea 
of perpetual disgrace is reprobated and discarded. Yet, while 
this petition was circulating, a discussion was going on in favor 
of consigning unworthy members to perpetual ignominy. — It 
should be remembered, moreover, that in proportion as one’s 
station was previously more elevated, so is the fall more dread- 
ful, and the more refined and cultivated the intellect, the more 
acute and overwhelming will be the feeling of despair. 

Upon these suggestions, the hour having grown late, and a 
division being found to exist, the members separated, leay- 
ing everything unsettled. The discussion was conducted 
with great ability throughout the day. The utmost candor and 
courtesy prevailed, and it was admitted by ali, that even if 
matters were to stop there, to have had such a discussion would 
in itself have been well worth all the time which had been 
spent. Its influence was felt to be so salutary, that although it 
would be improper at this stage of the matter to express any 
opinion upon the plan suggested, yet it was thought that a 
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sketch of what was said would interest our readers at a dis- 
tance as well as at home. 


‘ 


Recent American Decisious. 


Cireuit Superior Court of Law and Chancery for the County 
of Accomack, Virginia, June T, 1848. 


ArcwrpALp Rem v. James Hl. Wuire. 


A plea of a former judgment in favor of the defendant, is a plea in estoppel, and must 
have the proper commencement and conclusion of such a plea, relying on the 
estoppel. 

The former judgment is no estoppel unless it were rendered on the merits; but that 
fact need not be averred in the plea. 

On a scire facias against bail the defendant cannot object that the affidavit on which 
the principal was held to bail was insutlicient. 

Bail was required in an action of assumpsit, but the recognizance of bail acknow- 
ledged before the sheriff and retained by him, describes the action as an action of 
debt: Held, nevertheless, that the recognizance was valid and suflicient. 


AN action on the case, in asswmpsit, was brought by the 
plaintif against William Ewell, in the county court, and on afti- 
davit by the plaintiff according to the statute, a justice of the 
peace, by an indorsement upon the writ, directed the sheriff to 
require bail of the defendant. 

The writ was duly executed, and whilst the defendant was in 
custody, the present defendant, White, entered into a recogni- 
zance as his special bail, and he was thereupon discharged. 
The recognizance is in these words: ‘ Accomack county; to 
wit — Memorandum. That upon 25th day of March, 1844, 
James H. White, of the county of Accomack, personally 
appeared before me, Lewis L. Snead, deputy-sheriff of said 
county, and undertook for William Ewell, at the suit of Archi- 
bald Reid, in an action of debt now depending in the county 
court for Accomack county, that in case the said William 
Ewell shall be cast in said suit, he the said William Ewell will 
pay and satisfy the condemnation of the court, or render his 
body in execution for the same, or that he the said James H. 
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White will do it for him.’ This is duly certified by the deputy- 
sheriff, and acknowledged by White under his hand and seal. 

The recognizance is duly returned, together with the writ, to 
the office from which the writ issued, and there filed and _pre- 
served amongst the papers of the cause. 

The plaintiff recovered a judgment against Ewell, and after- 
wards sued out a scive facias upon the recognizance of bail, in 
the county court, which, by consent of parties, was removed to 
this court. The seire facias is in the usual form, except that 
after setting forth the recognizance according to what is averred 
to be its legal effect, it sets it out in hae verba. 

The defendant has pleaded to the seire facias: 1. A plea 
of a former judgment in his favor; 2. A plea of nul tiel 
record as to the recognizance ; 3. A special demurrer; and 
4. A general demurrer. 

The former judgment pleaded is a judgment of this court 
between these parties, in a case of scire factas upon a recogni- 
zance of bail. Upon a demurrer to that scire factas, the court 
was of opinion that there was a variance between the recogni- 
zance set forth therein and the recognizance filed in that cause, 
and therefore gave judgment for the defendant. 

The defendant, by his special demurrer, after craving oyer 
of the recognizance, sets forth the following causes of demurrer : 
1. That the recognizance was taken in an action of debt, 
whereas the action, in which bail was directed, was an action of 
trespass on the case in assumpsit; 2. That there is a variance 
between the recognizance and the action in which bail was 
authorized to be taken; 3. That there is a variance between 
the action mentioned in the recognizance, and that in which 
bail was ordered to be taken by the justice of the peace; and 
4. That the affidavit was insufficient in law to authorize the jus- 
tice of the peace to require bail to be taken. 

In the general demurrer, ever is craved of the record of the 
suit and of the recognizance. 

The plaintiff has put in to the plea of a former judgment a 
special demurrer, on the plea of nud tiel record, and joined in 
the defendant’s special and general demurrers. 

By the special demurrrer, the plaintiff craves oyer of the 
judgment, and sets forth as causes of demurrer: 1. That the 
said plea does not aver that the former judgment was upon the 
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merits ; 2. A want of certainty in the plea; 3. That the plea 
is a plea in estoppel, and has not the beginning and conclusion 
proper in pleas of estoppel ; and 4. That the plea speaks of the 
‘¢ supposed recognizance,” and, being a plea in confession and 
avoidance, must directly admit what it secks to avoid. 

And the defendant has joined in the plaintiff's special 
demurrer. 


ScarpureH, J. This case has been ably and elaborately 
argued on both sides ; but there is one point which has entirely 
escaped the notice of both parties. It is not averred anywhere 
in the scive facias what the action was, in which the recogni- 
zance of bail was taken. Such an averment is not mere matter 
of form, but matter of substance, and the omission of it is a 
defect, which is reached by the defendant’s general demurrer. 
But as a decision upon this point would not be final between the 
parties, I have considered the case precisely as if this averment 
were in the scire facias, presuming that the parties desire a 
final disposition of it, and that the necessary amendment will 
be allowed by consent. 

The defendant’s plea of a former judgment in his favor is 
defective in both form and substance. 

It is defective in form, because it has not either a proper 
commencement, or a proper conclusion. It is a plea in estop- 
pel, and all pleadings, by way of estoppel, have a commence- 
ment and conclusion peculiar to themselves, the estoppel being 
relied uponin each. So essential has it been considered that 
the estoppel should be relied upon in the conclusion of a plead- 
ing, that it has been said to be not merely a matter of form so 
to rely upon it. 1 Saun. R. 325 a, n. (4); 1 Stephen’s PI. 
240; Ibid. 399; 3 Co. Litt. 433, Thomas’s ed. ; Rawlins’s 
ease, (4 Co. R. 53); 1 Chitty’s Pl. 540, 589, 592; Doe v. 
Wright, (10 Adol. & E. 763); 37 Eng. C. L. R. 22; 2 Salk. 
715. The commencement of a plea in estoppel, as given by 
Stephens, is as follows: “ Says, that the said A. B. ought not 
to be admitted to say” (stating the allegation to which the 
estoppel relates) ; and the conclusion as follows: ‘ wherefore 
he prays judgment if the said A. B. ought to be admitted, 
against,” &c. (stating the matter of estoppel) “ to say, that ” 
(stating the allegation to which the estoppel relates.) Ste- 
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phen’s Pl. 399. See also Palmer vy. Temple, (9 Adol. & E. 
508 ; 36 Eng. C. L. R. 181.) 

Instead of the commencement of this plea being “ that the 
said Archibald Reid his execution,” &c. “ to have ought not,’’ 
it should have been “ that the said Archibald Reid ought not 
to be admitted or received to have his scire facias aforesaid ; ”’ 
and the conclusion, instead of being ‘ wherefore he prays judg- 
ment if the said plaintiff ought to have or maintain his aforesaid 
writ of scire facias and have execution against him, the said 
defendant, of the damages, costs, &c., aforesaid, by pretext of 
the recognizance aforesaid, c.,”” should have been ‘ where- 
fore he prays judgment, if the said plaintiff ought to be admit- 
ted or received to his said scire facias contrary to the judgment 
aforesaid and to the said record.” See Doe v. Wright, (10 
Adol. & E. 763; 37 Eng. C. L. R. 222.) 

This is certainly a purely technical objection. But it is to 
be recollected that, according to Lord Coke, an estoppel is 
where a man is concluded by his own act or acceptance to say 
the truth. (3 Co. Litt. 430, Thomas’s ed.) It is something 
of so high and conclusive a nature, that the party whom it 
affects is not permitted to aver against it or offer evidence to 
controvert it. (2 Smith’s L. C. 431.) So that when an 
estoppel is pleaded, the question is not whether the plaintiff 
ought to have or maintain his action, for that would involve an 
inquiry as to the merits ; but whether he ought to be admitted 
or received to implead the defendant in regard to the matter to 
which the estoppel relates. And if there be really an estoppel, 
it shuts out all inquiry as to the merits, because the plaintiff is 
estopped to speak what may be the truth in regard to them. 
And the forms of pleading, by way of estoppel, are founded 
upon this principle. 

But it is said by Chitty, that in replications in estoppel, and 
indeed in all other replications, it is sufficient, after the proper 
verification, to pray judgment generally, without pointing out 
the appropriate judgment. (1 Chit. Pl. 633.) And the rea- 
son is, that the facts being known, the court is bound to pro- 
nounce the proper judgment. (Ibid. 446.) This doctrine, 
however, applies only to cases, where advantage has not been 
taken of the defect by a special demurrer. Ibid. 540 ; 2 Saund. 
R. 190, n. (5); Ibid. 103, e. n. (e.) 
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The other causes of demurrer assigned by the defendant to 
this plea cannot be sustained. The judgment pleaded must, to 
avail the defendant, be a decision upon the merits ; but whether 
it isor not is a conclusion of law to be drawn from the matter 
pleaded, and need not be directly averred. There is no want 
of certainty, so far as I have been able to discover in the plea, 
and it is not a plea by way of confession and avoidance. A 
plea in estoppel is not a plea either by way of traverse, or of 
confession and avoidance ; but it is a pleading that, waiving 
any question on the fact, relies merely on the estoppel; and 
after stating the previous act, allegation or denial, of the oppo- 
site party, prays judgment, if he shall be received or admitted 
to aver contrary to what he before did or said. Steph. Pl. 240. 

But this plea is bad in substance. The judgment pleaded 
was not a decision upon the merits ; and it would be a disgrace 
to our jurisprudence, if such a judgment would bar any subse- 
quent proceedings having for their object a trial upon the 
merits. All the authorities are against giving it such an effect. 
1 Greenleaf’s Ey. § 530, and cases there cited. 

As to the plea of nul tiel record, I will remark here that 
there is a record of the recognizance set forth in the scire 
Ffacias ; — what shall be its effect I reserve for future inquiry. 

The first, second and third causes of demurrer assigned by 
the defendant in his special demurrer presenting substantially 
the same points of objection, and they being points of which 
advantage may be taken by the general demurrer, I shall con- 
sider them in connexion with the latter. The fourth cause of 
demurrer, founded on an alleged insufficiency of the affidavit 
to hold to bail, is well taken for two reasons: 1st, because the 
affidavit is no part of this record ; and 2d, because, if it was, it 
is now too late to object to it. Hawkins vy. Gibson, (1 Leigh, 
476.) 

The point presented by the general demurrer, and that on 
which this case must turn at last, is, is the recognizance of bail 
sufficient in law to bind the defendant ? 

The cases which have been cited, of decisions upon bail 
bonds, throw but little, if any light upon this question. In 
England, all that is required in a bail bond is, that it be made 
to the sheriff, that it be made to him by his name of office, and 
that it be conditioned for the defendant’s appearance at the 
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return of the writ, and for that only. 1 Tidd’s Pr. 224. 
And it seems that in this state prior to the repeal of our statute 
requiring appearance bail, it was not necessary even that the 
sheriff ’s name of office should appear in the bond. Per Green, 
J., in Payne vy. Britton, (6 Ran. 103.) A description of the 
plea, therefore, in the bond, is mere surplusage, and it is alto- 
gether immaterial whether it be correct or incorrect: the bond 
is in no way affected by it. 1 Tidd’s Pr. 225. The reason 
is, that the statute does not require that the action should be 
named in the bond. To all the particulars required by the 
statute the bond must conform, or it is void. If it be not made 
to the sheriff, or be not made to him by his name of office, or 
if it be single, without any condition at all, or with an impos- 
sible condition, or the condition be not for the defendant’s 
appearance, or be for that and something else, it is void by the 
statute. But this is a case of special bail, and the law has 
prescribed a particular form, with which every recognizance in 
such a case must substantially agree. 1 Revised Code of 1819, 
ch. 128, § 51; Sup. to R. C. p. 266. Decisions therefore, 
establishing the principle that a mistake in the description of 
the action ina bail bond does not vitiate the bond, have but 
little tendency to show that a similar mistake in a recognizance 
of bail would be attended with equally harmless consequences. 
There does not seem to me to be any analogy whatever between 
the two cases. Nor do I think that the cases which have been 
cited, of adjudications upon recognizances of special bail, are 
of a character to relieve this case of any of its difficulty. 
They seem to settle the principle that bail are entitled to be 
exonerated where the declaration embraces a cause of action 
distinct from that disclosed, either by the affidavit to hold to 
hail on the process. Tetherington v. Goulding, (7 T. R. 76) ; 
Levett v. Heblewhite, (6 Taun. 483; 1 Eng. C. L. R. 459) : 
Grindale y. Smith, (1 M. & Payne, 24; 17 Eng. C. L. R. 
161) ; Taylor v. Wilkinson, (58 Adol. & Ell. 784; 50 Eng. 
C. L. R. 213; 8. C. 6 Adol. & Ell. 533; 33 Eng. C. L. 
R. 143) ; Thompson vy. Macirone, (4 Dow. & Ry. 619; 16 
Eng. C. L. R. 210; Wheelwright vy. Intting, (7 Taunt. 504; 
2 Eng. C. L. R. 114); Manerty v. Stevens, (9 Bing. 400; 
23 Eng. C. L. R. 315;) 8. C. Moore vy. Scott, 563 ; (28 Eng. 
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Eng. C. L. Rep. 451.) In all such cases the bail are dis- 
charged by the act of the plaintiff, in declaring in a different 
action from that in which he caused the defendant to be held to 
bail. They present no difficulty as to what the undertaking of 
the bail was, and upon the most obvious principles of justice, 
there could be none in determining that they should not be 
held liable for what they had not undertaken. But such is not 
the case here. ‘The question here is, whether the recognizance, 
though in form a recognizance of bail in dedt, be not in fact 
and in substance a recognizance of bail in asswmpsit? So that 
the real difficulty in this case is as to what the bail really did 
undertake. 

The plaintiff has pleaded this recognizance as a recognizance 
in trespass on the case in assumpsit, and the defendant has 
demurred. Now as a demurrer admits every fact, which is 
well pleaded, if this recognizance is pleaded according to its 
legal effect, the demurrer must be overruled. 

In England, a recognizance of bail, taken by a judge at his 
chambers, when filed, is a record in court. 2 Saund. R. 72d. 
n. 3. And in New York a recognizance of bail, taken before 
a single judge of a court, is in legal contemplation, done in 
court, and is so entered. Green v. Ovington, (16 John. R. 
55.) This, I think, is a sound principle, and applicable to 
recognizances of bail taken by the sheriff in this state. Our 
statute expressly requires the sheriff to return the recognizance, 
together with the writ, to the office from which the writ issued, 
to be there filed and preserved amongst the papers of the cause. 
Sup. to R. C. p. 266. This case, therefore, must be regarded 
as if the recognizance had been entered into in court. And 
in this view of it, it is perfectly manifest that the word * debt” 
was inserted in the recognizance by mistake, and that the 
words “trespass on the case in assumpsit’”’ were the words 
really designed both by the deputy sheriff and the recognizor 
to have been used. ‘The question, then, which we have to 
encounter is purely a question of construction. Is this recog. 
nizance susceptible of such an interpretation as will make the 
defendant liable in this action ? 

This mistake occurs in the description of the subject, on 
which the recognizance was designed to operate. The rule in 
such cases is, Falsa demonstratio non nocet, cum de corpore 
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constat. So much of the description as is false is rejected, 
and the instrument will take effect, if a sufficient description 
remains to ascertain its application. And it is essential that 
enough remains to show plainly the intent. 1 Greenleaf’s Ey. 
§ 301; Broom’s Legal Max. 269; 4 Cowen’s Phil. note 959, 
p. 1362; Ibid. note 944, p. 1582. Under this rule the word 
** debt” must be rejected from this recognizance, and the de- 
scription which remains is “ action of now depending in 
the county court for Accomac county.” Is this sufficient to 
ascertain its application? It refers directly to another writing, 
the records of the county court, and in such a case both are to 
be construed together; and one may correct an erroneous de- 
scription contained in the other; or even vary, or add to, as 
well as explain it. 4 Cow. Phil. Ev. note 958, and cases there 
cited. The mistake, then, in the recognizance is corrected by 
the other portions of the record, which clearly ascertain its 
application to the action on the case in assumpsit. 

The justice of this conclusion will be the more apparent if a 
recognizance entered into in court be substituted in the place 
of this recognizance as follows: ‘‘ Archibald Reid, plaintiff, v. 
William Ewell, defendant. . In trespass on the case in assump- 
sit. James H. White, of this county, comes into court and 
undertakes for the defendant, that in case he shall be cast in 
this action of debt, he shall pay and satisfy the condemnation 
of the court, or render his body in prison in execution for the 
same, or that he, the said James H. White will do it for him. 
Whereupon it is ordered that the defendant be discharged from 
custody.”’ The propriety of striking the words “ of debt” 
from this entry is so manifest that it would be a waste of words 
to attempt to demonstrate it. If this could not be done, and 
the effect of it should be to annul the recognizance, ours would 
be a system of technicalities unworthy the name of an enlight- 
ened jurisprudence. But strike the words “ of debt ”’ from 
this entry and the recognizance is complete. The words “ this 
action’ refer to the heading of the cause, and show beyond 
question the suit in which the recognizor really undertook as 
hail. ‘This, however, is in fact not more clear in the case put, 
than in this case. The recognizance here must be considered 
as if entered into in court, and the words “ action of debt now 
depending in the county court for Accomac county ” as used 
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in it, are not to be understood in any other or different sense 
from that in which they would be understood if the recognizance 
had really been entered into in court. The means of corree- 
tion are just as safe and complete in the one case as in the 
other. And in this view it is plain that those words are to be 
understood in ,precisely the same sense as the words * this ' 
action of debt ’’ in the entry above mentioned. 

Now it is to be borne in mind that there is no contest here 
about facts. That there was a suit pending in the county court 
between this plaintiff and William Ewell; that that suit was an 
action of trespass on the case in assumpsit; that the defendant 
was held to bail; that he was duly arrested and discharged 
from custody in that action upon James H. White’s entering 
into the recognizance here in question ; that that recognizance 
was returned by the sheriff, together with the writ in that action, 
to the office from which the writ issued, and was there filed and 
preserved amongst the papers of that cause; that that suit was 
proceeded in to a final judgment, thus consummating and com- 
pleting the record thereof; these are facts, established by the 
record, and uncontroverted here. And the connection between 
this recognizance and this record is just as clearly and as cer- 
tainly established as it could be if the recognizance had actually 
been entered into in court, and by precisely the same kind of 
evidence. What the result would have been, if whilst the 
original cause was yet in fiert, upon a rule to shew cause why 
the bail should not be discharged, the «question of fact had 
been raised, whether this defendant did enter into this recog- 
nizance as a recognizance of bail in that action, I need not 
here inquire. But that that question would have been wholly 
different from the question raised by the pleadings in this 
cause is perfectly obvious. That would have been a ques- 
tion of fact, but here the fact is undisputed and the question 
is one of construction. The case of Cloud y. Catlett, (4 Leigh, 
462,) is an authority to show that a recognizance of bail need 
not be in the precise form prescribed by the statute ; and so 
is the statute itself. 

On the whole I am of opinion that the plaintiff is entitled to 
judgment. 
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Circuit Court of the United States for the District of 
Columbia. 


Ex PARTE REESIDE. 


The court has no authority to cause a writ of mandamus to issue to the secretary of 
the treasury to cause a credit to be entered on the books of the department, when 
there is no special law requiring such a credit to be entered. Nor have the Court 
authority to cause the amount of such credit to be paid where there has been no 
specific appropriation, 

“ase of McElrath v. McIntosh, 1 Law Rep. N. 8. 399, confirmed. 


-~ 


Trts was a petition of Mary Reeside, executrix of James 
Reeside, for a writ of mandamus commanding the secretary of 
the treasury of the United States, first, to cause to be entered 
upon the books of the treasury department, under date of May 
12, 1842, a credit to the said James Reeside, (since deceased ) 
of the sum of $188,496 06 ; and, secondly, to pay to the peti- 
tioner, as executrix of the said James Reeside, the said sum 
with interest from the 12th of May, 1842. The petitioner stated 
that the said James Reeside died on the third of September, 
1842, at Philadelphia. That in his lifetime he claimed certain 
credits upon contracts with the post-office department, which 
the postmaster-general refused to allow ; that the United States 
brought suit against him in the cireuit court of the United 
States, for the eastern district of Pennsylvania, for a supposed 
balance of $52,709 62; that the defendant pleaded non 
assumpsit and a set-off, upon which issue was joined and such 
proceedings were had that the jury found the issue for the 
defendant, and certified that the United States were indebted 
to the said James Reeside in the sum of $188,496 06. That 
the United States obtained a rule upon him to show cause why 
a new trial should not be granted ; which rule was disallowed 
and overruled on the 12th of May, 1842, and upon the same 
day, ‘* upon consideration of the said court, judgment was ren- 
dered upon the verdict aforesaid in favor of the said Reeside,” 
which judgment remains in full force, and is in no part satis- 
fied, annulled, or reversed ; whereby he became entitled to have 
the sum of $188,496 06, carried to the credit of the said 
James Reeside, under date of the 12th of May, 1842, as the 
balance then due to him from the United States. That on the 
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29th of March, 1848, the petitioner exhibited to Robert J. 
Walker, the secretary of the treasury, her letters of adminis- 
tration and an exemplified copy of the record and proceedings 
aforesaid in the circuit court, and requested the said secretary 
to cause to be entered upon the books of the treasury department, 
under date of May 12th, 1842, a credit to the said James 
Reeside in the sum of $188,496 06, and also requested the 
said secretary to pay her the same sum with interest from that 
date, which he refused to do; ‘‘so that the only means of 
obtaining the money is by application to this court.” That in 
answer to the said demand the secretary said that “ her request 
could not be complied with ;’’ whereas, she avers that the 
‘claim aforesaid has been judicially ascertained and cannot be 
inquired into, and that the secretary, by virtue of the general 
laws of the United States is authorized and required to pay the 
said sum; wherefore she prays for the writ of mandamus, 
commanding, &c.” 


Richard S. Coxe, for the petitioner. 

The case is new ; but I hope to show that the principle is not 
new, and that this court has the power, derived from the sta- 
tutes as well as the common law, to grant the mandamus prayed 
for. Principles of the highest moment to the citizens and gov- 
ernment of the United States are involved in this case. A 
citizen entered into a contract with an officer of the United 
States, whose power to bind the government is well known ; by 
which he agreed to perform certain services for a certain sum of 
money. <A disagreement arose between the parties in relation 
to their accounts, and, by mutual consent, a suit was instituted 
by the United States, in order that the affair might be judi- 
cially investigated. The court were occupied two days in 
delivering their charge to the jury, and the latter, after having 
been out a whole week, rendered a verdict in favor of the 
defendant for $188,496 06. An application was made by the 
United States attorney for leave to discontinue, but the motion 
was refused by the court. After the verdict, a motion was 
made on the part of the plaintiff for a new trial, and that 
motion was denied. An appeal was taken to the United States 
supreme court, but it was subsequently abandoned. ‘The mat- 
ter has twice been brought by the petitioner before congress, 
38* 
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but no action has been had upon it by that body. The secre- 
tary has refused to act, and our hope is now in the judiciary. 

By this verdict and judgment, it is now settled, that there is 
a large amount due to Reeside ; and the only question now is, 
whether the judiciary has power to coerce the payment. The 
3d article of the constitution confers upon the supreme, and 
such other courts as shall be established by congress, the entire 
judicial power of the United States. The second section of 
that article, which indicates the extent of the power, declares 
that it shall extend to all cases arising under the laws of the 
United States, or in whieh the United States shall be a party. 
This is a case arising under the laws, and in which the United 
States is a party. In 1795, the supreme court held, in the 
ease of Chissell v. The State of Georgia, (2 Dallas, 478,) 
that, under the constitution as it then existed, states were sua- 
ble. This led to an amendment of the constitution, by which 
states were exempted from suit. In 1801, an act was passed 
re-organizing the courts. (Sec. 2, Stat. at Large, 92.) By 
that act, jurisdiction was given to the circuit courts over all 
cases, in law and equity, in which the United States should be 
plaintiffs. The act of February 27, 1801, (2 Stat. 103,) 
makes the same distinction ; thus restricting the power given 
by the constitution to the judiciary. Can it be doubted, that 
the United States may authorize suits to be brought against it ? 
The power has frequently been exercised by congress. Citizens 
of Arkansas, Louisiana, and other states, have been expressly 
authorized to institute suits against the United States. One 
such suit has been known in this court;—that of Van Ness 
and others y. United States. 

The question is this: Has congress invested the circuit court 
of Pennsylvania with the power to decide in relation to the 
rights of the parties, and this court with the power to enforce 
their judgment. The act of March 3d, 1797, (1 Stat. at 
Large, 512,) passed shortly after the decision in the case of 
Chissell y. State of Georgia, was an act avowedly to provide 
for the settlement of accounts. The 4th section of that act 
provides that in suits between the United States and individu- 
als, no claim for credit shall be admitted upon trial, but such 
as shall appear to have been presented to the accounting officers 
of the treasury, and by them disallowed in whole or in part. 
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Jurisdiction over the credits rejected by the treasury officers, 
is conferred upon the court. It is an appellate jurisdiction 
from the decision of those officers. This court has a right to 
say that a voucher is correct, and that party is entitled to credit 
therefor ; and if such voucher is found good by the court and 
jury, they cannot say they will not allow the same as an offset and 
not otherwise. The power of the court, as an appellate power, 
is coéxtensive with that of the officers of the treasury. With 
the aid of a jury, they have full power in every case where a 
claim has been rejected by the accounting officers of the treas- 
ury. In case ten suits should be brought by the government 
for a thousand dollars each, a single voucher for five thousand 
would kill the whole seriatim. The case has been decided 
more than once. ‘The suits could not all be lumped together, 
and the five thousand apply as an offset merely to so many as 
it should cover. ‘The defendant is entitled to every credit for 
all his claims. The terms of the act of 1797 are broad and 
comprehensive. See also Zhe United States y. Wilkins, (7 
Wheat. 143.) In the case of Walton v. The United States, 
(9 Wheat. 651,) the opinion was delivered by Judge Duvall, 
who had for many years served as First Comptroller of the 
treasury, and is clear and strong in favor of this doctrine. If 
the court has the power of deciding whether the auditor 
has properly rejected a claim, it may go farther. In the 
case of The Bank of the Metropolis v. The United States, 
(15 Peters, 577,) the court received proof far beyond the 
claims of the United States, but decided that it had not power 
to award a judgment against the government. Circuit courts 
have, in several instances, given judgment against the United 
States. The case of Zhe United States y. Fitzgerald, was an 
ejectment suit brought in the circuit court of Louisiana, brought 
by the government to recover possession of land claimed by 
preémption right by the occupant. The court held, that an 
equitable right was good against a legal claim of the United 
States, and enjoined the government against all further pro- 
ceedings to disturb the occupant in his possession. On appeal, 
the supreme court said, (15 Peters, 467,) that the judgment of 
the court in Louisiana, being in the ordinary form in that estate, 
ought not to be disturbed. 

The debt in this case has now been judicially proved. It is 
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now a judgment. The decision of the accounting officers has 
been overruled. We are entitled to the credit. Since July, 
1847, there has been a large general appropriation, out of which 
the debt might and ought to be paid. But, at any rate, we 
are entitled to credit upon the books. 

Congress has no power under the constitution to examine 
and pay claims. It is exclusively vested in the judiciary. If 
the courts of the United States have not power to compel the 
government to pay, ours is the only country in the world where 
that power does not exist in the judicial tribunals. 

At common law, no judgment can be given for the defendant ; 
but under the law of Pennsylvania, the defendant, by becoming 
a party to the record, has a right to a judgment. 


Ransom H. Gillet, Solicitor of the Treasury, denied the 


jurisdiction of the court, and declined to appear. 


Crancu, C. J. As to so much of this petition as asks for a 
mandamus commanding the secretary to pay the money, it is 
sufficient to say, that there has been no specific appropriation 
of money to pay it; and no money can constitutionally be 
drawn from the treasury of the United States without such an 
appropriation. 

And as to so much of the petition as asks for a mandamus 
commanding the secretary to cause a credit to the said James 
Reeside, to be entered upon the books of the Treasury Depart- 
ment, for the sum of $188,496 06, this court has no jurisdiction 
or authority to issue such a writ to the secretary of the treas- 
ury ; because there is no special law directing him to enter 
such a credit on the books of the treasury as there was in Ken- 
dall’s case ; and because it would command him to do an official 
executive act, in the performance of which he had a right to 
exercise judgment and discretion, and in which this court has 
no jurisdiction to guide and control him. 

The cases of Marbury v. Madison, Kendall vy. United States, 
Decatur vy. Paulding and Brashear y. Mason, which were 
largely cited in McElrath vy. McIntosh, (1 Law Rep. N. 8. 
399,) at the present term, are considered by this court as 
decisive of the present case. 

The court therefore refuses to issue the mandamus as prayed. 
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Supreme Court of Vermont, Lamoille County, April T., 1848. 
} ? Js i ’ 
SPAULDING v. PRESTON. 


The rights of sheriffs and executive officers of courts to seize counterfeit coin, &e., 
consideréd on the general grounds of preventive justice as well as of statute reg- 
ulation. 

When counterfeit coin has been seized under the direction of a prosecuting officer to 
be used as evidence against a person awaiting trial, and for the further purpose of 
preventing its circulation, an action of trover will not lie against the sheriil, espe- 
cially if the owner fail to show that the coin was put into its present form without 
his knowledge, or at least against his consent. 

Where the original taking of goods was unlawful, and a wrong which the courts 
will redress, an action of replevin will lie to relieve the owner of goods from irre- 
parable loss by long delay. 

The opinion of the court, embodying the important facts, 
was delivered by 

RepFretp, J. This is an action of trover, against the sheriff 
of Caledonia County, for eleven hundred pieces of German 
silver, of the precise size and thickness of Mexican dollars, and 
made in that form, for the purpose of being stamped and milled 
into counterfeit coin of that description. The defendant took 
them within his own county, from one Russell, who is shown 
by the case, to have been carrying them, at the time, to a 
place of manufacture, for the purpose of having them finished, 
so that he could put them in circulation, as genuine coin. 
They were originally taken from Russell, and are still detained, 
under the authority of the state’s attorney of Caledonia county. 
Russell has been indicted, by the grand jury of that county 

’ D J J 7? 
and the indictment is still pending there. These pieces of 
partly finished counterfeit coin are detained for the double pur- 
pose of being used, as evidence, upon the trial of Russell, and 
also of preventing their being put in circulation. 

These are the important facts contained in the plea in bar, 
which was held bad, upon demurrer. We might say more upon 
this form of presenting the defence, if that point were material 
to the decision, or had been much insisted upon in the argu- 
ment of the case. But as substantially the same facts were 
admitted upon the trial of the general issue, and are confessedly 
the important facts in the case, we should feel bound to open 
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the case, for the purpose of having them properly presented, 
where the party had mistaken his right to present them in the 
form of a plea in bar. We understand the law of pleading, 
under the old rules in England, to be, that such a defence, as 
the one here presented, is bad, in form, as amounting to the 
general issue. 1 Chit. Pl. 491. 

But as it seems to have been expected we should determine 
the case, upon its merits, we proceed to state the additional 
fact, which was proved upon the trial of the general issue, that 
these pieces of counterfeit coin were, at the time of the seizure 
by the defendant, the property of one Foster, so far as property 
ean exist in such a thing, and that Foster has, since the seizure, 
transferred his rights therein to the present plaintiff. It is not 
stated in the case, whether Foster, or the present plaintiff were 
in fact conusant of the crime of Russell, or how, or why, they 
should have a claim to this “ stuff,’ and not be participes with 
Russell. That is left to the natural and legal intendments, we 
suppose ; upon the ground, doubtless, that it is useless to en- 
cumber a case with proof, where no intendment will be likely 
to prejudice the case, beyond its just deserts. The plaintiff, 
then, coming in under Foster, stands simply in his place. And 
as Foster claims property in a thing, in so “ questionable a 
shape,” without accounting for the unfortunate guise in which 
his claim is presented, we can only suppose, that no proof, in 
his power, would make the case more favorable for him. He 
must be content, then, for the present, to be esteemed a parti- 
ceps with Russell. If he in fact owned this metal, before it 
was cast in this mould, and can satisfactorily show, that it was 
put in its present form without his knowledge, or against his 
consent, it may avail him hereafter. But no such thing is pre- 
tended, even in argument, and what constitutes the extreme im- 
pudence, and indeed insult of the claim is, that it does not seem 
to be supposed, that such an inquiry is pertinent to be put to the 
plaintiff. The court below, the plaintiff seems to suppose, have 
so viewed the subject, in rendering a judgment for him, wherein 
they estimated for him the value of his property, upon some 
standard, either of its cost, or its utility for honest or fraudu- 
lent purposes, and which, we know not. But as the sum recov- 
ered was less than $50, we suppose the plaintiff recovered 
nothing for the improved condition, in which he, or his agent, 
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had put the metal. We have examined the subject with great 
care, and have come to the following conclusions. The great 
inquiry in the case undoubtedly is: Can this action of trover, 
under the circumstances of this case be maintained in the 
courts of this state, for the recovery of the value of this prop- 
erty? If so, then trespass will lie for the original taking. 
For if that was lawful, then also is the detention, for the same 
reason, being for the same object. If, too, the original taking 
was unlawful, and a wrong, which the courts of this state will 
redress, Russell himself might, it would seem, immediately uvon 
the taking, have brought replevin, and regained the possession 
of his counterfeit coin, and thus have wished and obtained the 
aid of the courts of the state to relieve him from wreparable 
loss, by a too long delay, in offering his goods, while the market 
was brisk. ‘This is always, we believe, a good ground for insti- 
tuting replevin, to prevent loss in the depreciation of property 
during a pending litigation, although it may not be a necessary 
ground, in order to sustain the suit. Such seems to be a neces- 
sary result of the principles contended for, and which seem to 
be necessarily involved in maintaining this action, unless some 
distinction can be fairly made out between the plaintiff’s rights, 
and those of Russell. And although the proposition may sound 
somewhat absurd and ludicrous even, it will not be considered, 
we think, an unfair deduction from the principles necessarily 
involved in the case. And one, who asks so much as this 
plaintiff does, should not shrink, and would not be expected to 
shrink, from the necessary consequences of what he asks, at the 
hands of justice. But for many reasons, we cannot accede to 
the justness or legality of this claim. 

At a very early period in the history of the criminal law of 
this state, it was, by statute, made the duty of sheriffs and other 
officers to seize counterfeit coin, counterfeit bills, and all tools, 
by means of which counterfeit money of any description was 
about to be, or might be made. In the Revised Statutes of 
1839, the provision in regard to counterfeit coin is omitted, the 
others all being retained. ‘That this was a mere oversight is 
sufficiently apparent from the utter absurdity of any supposed 
distinction between the necessity, or propriety of seizing the 
“stamps, dies, plates, blocks, and presses,” &c., which are 
named in the statute, or “ bank bills,”’ which are also named, and 
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seizing coin, which is not named. It is obviously nothing done 
by the legislature ex industria. No one will pretend, that the 
maxim, expressio unius exclusio alterius, can have any possible 
application here. It is a mere oversight. 

But as the matter stands, the defendant’s authority must rest 
merely upon general grounds of preventive justice, aside of 
any statute whatever upon the subject. All governments, upon 
the most obvious principles of necessity, exercise more or less 
of preventive force, in regard to all subjects coming under 
their cognizance and control. ‘This is in analogy to the con- 
duct of individuals, and indeed of all animal existence. Many 
of the instincts of animals exhibit their most astonishing devel- 
opments, in fleeing from the elements, from disease, and from 
death, at its most distant sound, long before the minutest symp- 
tom appears to rational natures. ‘This is the great secret of 
personal enterprise and success. So, too, in the history of civil 
governments prevention is more important, and far more availa- 
ble, than eure. All sanitary cordons and preventive regula- 
tions ; every thing in regard to the police of our cities and large 
towns, indeed prohibitions of lotteries, gambling houses, brothels 
and disorderly taverns, whether done by general statutes, or 
mere police regulations, all come under the right of preventing 
more serious injuries by stifling the fountains of evil. Obsta 
prineipiis is as just a maxim here asany where. And in doing 
all this, it must of course somewhat interfere with the natural 
rights of individuals. — One infected with contagion is instantly 
removed beyond the reach of contact. A ship or cargo, coming 
from an infected port, is subjected to long delay and great ex- 
pense, to prevent the possibility of spreading pestilence. This 
may in some instances endanger the lives and health of the in- 
dividuals concerned, and must always, more or less, affect prop- 
erty, and abridge personal liberty. And it is often done with- 
out any special law of the state, and may always be so done, 
as in the case of cholera suddenly breaking out in some remote 
inland town. And what would be thought of an action of as- 
sault and battery, brought against a health officer, who removed 
the plaintiff from a town, or village, to prevent contagion; or 
against the peace officer, who laid his hand upon one, under an 
honest belief that he was insane, or when he was in fact so, 
and rushing through the street, with a lighted torch to burn 











a rae 











Supreme Court of Vermont. 457 


some public edifice, or commit some other irreparable injury ? 
or if you please, against the sheriff of the county, who by the 
direction of the prosecuting attorney for the state, detains coun- 
terfeit coin, or those partly finished ¢ . We find no such actions 
in the books, and the want of precedent shows the general sense 
upon the subject, when it is notorious that the public officers 
in our cities, subject persons suspected of crime, and every 
species of engine, or material with which it is even suspected 
they intend to operate, to just such restrictions as they deem 
proper, and this without regard to any special provisions of 
statutory enactments. The same is true also of those suspected 
of infection. And in regard to unwholesome provisions, if found 
to be so in aldangerous degree, there is no doubt they might 
even be destroyed. So too of books and prints, and of all 
other devices to corrupt the public morals, property cannot ex- 
ist in them. They are regarded as public nuisances, and any 
one may destroy them. So too certain trades are considered 
common nuisances in places of great public resort, or concourse, 
like smelting of certain metals, slaughtering animals, Xc., 
which would be likely to endanger the public health. And 
gambling houses and brothels have been regarded as common 
nuisances in the cities, and might justly be so regarded where- 
ever they exist, perhaps. Society in all these cases and many 
others, has the right to anticipate, in order that it may prevent 
the injury, which is thus threatened. If it were not so, men, in 
a social state, would be far more powerless, for purposes of de- 
fence, than in a natural state. All will admit the right to 
restrain a mad man, or a mad animal from committing injury. 
And is the rational man or the senseless material, which threat- 
ens crime or irreparable injury, less subject to control, than the 
maniac, or his torch ¢ And if the incendiary could hardly be 
expected to have an action of trespass, or trover, for his dark 
lantern, or the bank-robber for Ais saws, and files, and false 
keys, can the counterfeiter, or his accomplice, any more maintain 
an action for his base coin, whether in a finished, or unfinished 
state ? 

The right of private persons, to make arrests, on their own 
mere motion, without any special statute, and without express 
_warrant, was distinctly recognized in the discussion of a late 
case in the common pleas, in Westminster Hall, Elliot vy. Allen, 
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(50 Eng. Com. Law R. 38, 1845,) long since the transaction 
occurred, out of which the present action grew. And this 
right, in every subject of the realm, is there recognized, for 
the mere purpose of preventing crime. And if the right of 
personal liberty, which is always reckoned among the most 
sacred of civil rights, may be thus violated, by private persons, 
upon their own mere motion, much more, it would seem, may 
such rights of property, as one may be supposed to have, either 
in counterfeit coin, or in the materials in an unfinished state, be 
disregarded by a public officer. 

The following is the law as laid down in Bac. Ab. vol. 6, 
tit. Zrespass, letter D, p. 579, upon that subject. A private 
person may, without express warrant, arrest persons, who are ac- 
tually fighting, and keep them in custody, until their passion is 
over. Has that state of safety yet occurred, in regard to this 
coin? If surrendered, it would seem there should be some 
security, that it should not be applied to the same use. Certainly 
not in this state! So it is said by Bacon, one may arrest one 
coming to assist another in a fight, [b. 1 Hawkins, Pl. Cr., C. 3, 
§ 11. So may one arrest another who is on the point of com- 
mnitting murder, or treason. So he may justify breaking and 
entering one’s house, and imprisoning him, ‘to prevent. his 
committing murder on his wife.”’ Hancock v. Baker, 2 B. & 
P. 260. “A private person may, without an express warrant, 
confine a person disordered in his mind, who seems disposed to 
do mischief to himself, or any other person.”” Bro. Ab. False 
Imprisonment, Pl. 25, 28. So he may arrest a night-walker, 
Ib. Wheale’s case, from the year books, 22 Edw. 4, fo. 45, 
pl. 10, is to the same effect in substance. Will it then be said 
the sheriff is liable to this action ? 

We shall only mention two other grounds upon which we 
think it impossible to maintain this action. 

1. It was necessary to detain this base metal, as matter of 
evidence, against Russell. A mere description, either of the 
form, or quality of the pieces, would be much less satisfactory, 
than the inspection, by the jury and witnesses upon the stand. 

2. Courts of justice will not sustain actions in regard to con- 
tracts, or property, which has for its object the violation of law. 
If a gang of counterfeiters had quarrelled about the division of 
their stock or tools, a court of justice could hardly be expected 
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to sit,as adivider among them. If one had taken the whole, in 
violation of the laws by which such associations subsist, a court 
of law could not interfere, because it is not presumed to be ex- 
pert in such questions. And if it were, it is considered a pub- 
lic scandal, that such matters should be there discussed, or ad- 
justed. Such property is, so to speak, outlawed, and is com- 
mon plunder. One who sets himself deliberately at work, to 
contravene the fundamental laws of civil governments, that is the 
security of life, liberty, or property, forfeits his own right to pro- 
tection, in those respects, wherein he was studying to infringe 
the rights of others. The man who attempts the life, or the 
liberty of another, forfeits, for the time, all right to the protec- 
tion of his own life, or person; and the person assailed may 
justly destroy both, if necessary, in his own defence, or if he 
may be fairly supposed to have esteemed it necessary, under 
the circumstances. 

So, too, if any member of the body politic, instead of putting 
his property to honest uses, converts it into an engine to injure 
the life, liberty, health, morals, peace, or property of others, 
he thereby forfeits all right to the protection of his bona fide 
interest in such property, before it was put to that use. And 
he can, I apprehend, sustain no action against any one, who 
withholds or destroys his property, with the bona fide intention 
of preventing injury to himself or others. 

A distinguished English Judge, Lord Ellenborough, I think, 
once said, in the trial of an action in the king’s bench, in re- 
gard to an illegal control, that he would not condescend to sit, 
as an arbitrator, in regard to the division of spoil, among high- 
waymen. What he would have said, had one of the gang pre- 
sumed to bring trover against the sheriff of London, for an un- 
reasonable detention of the booty, during the pendency of an 
indictment against an accomplice, it is difficult to conceive. If 
such a plaintiff got out of court, without getting into Newgate, 
with his accomplices, he might esteem himself fortunate. This 
is doubtless the first action of the kind, to be found upon the 
records of any court; but we are aware that for that reason 
alone it by no means follows, that it will be the last. We live, 
we know, in an age of improvements and discoveries. ‘‘ New 
customs, be they never so ridiculous, nay, be they unmanly, yet 
are followed.” It is by no means certain, that this kind of 
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action may not hereafter be ranked among the bold innovations, 
and masterly advancements of the age. My Lord Holt said, 
that he was a bold man, who first ventured to use the general 
counts, in assumpsit, notwithstanding that had then become the 
general mode of declaring in that action. And the courts have 
been constantly extending and facilitating remedies for every 
wrong, so that we would not have the plaintiff despair of even 
this remedy, soon being firmly established, in precedent and 
practice. But at present 7ts novelty is so glaring that we dare 
not venture to adopt it. 
Judgment reversed and case remanded. 


{From the Code Reporter. ] 
Supreme Court of New York, Orange County, October Special 
Term, 1848. 


Crospy AND Otuers v. Lewis AND OTHERS. 


A devise to “children,” means “legitimate children,” if there are any; and unless a 
contrary intention appear on the face of the will, evidence dehors the will will 
not be admitted to show the testator’s intention. 


Tue facts of the case are as follow :— Increase Crosby, in 
and by his last will and testament, among other things, devised 
as follows : “ I will and bequeathe to my daughter, Mary Lewis’s 
children, the farm which I purchased of the Seggars, called 
the Seggar farm, together with the one hundred acres I pur- 
chased from Dr. John Morrison, to them and their heirs for- 
ever. A question arose, whether an dleyitimate son of Mary 
Lewis could take under this will. He had been recognized by 
the testator as one of his grandchildren. 


S. J. Watkin, for the plaintiffs. 
J. W. Brown, for the defendants. 


Epmonps, J. In this case, the question was as to the mean- 
ing of the term “children,” used in the will of the testator, 
and whether in the term children could be included an illegiti- 
mate child. In this case there are legitimate children to 
answer the description contained .in the will—and that being 
so, I think the illegitimate child is not included. There is 
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nothing in the will itself manifesting any intention to include 
the illegitimate child, and such an intention cannot be inferred 
from any facts out of the will, nor can evidence of such facts 
be admitted for the purpose of showing the intention of the 
testator. 


Court of Common Pleas, of Massachusetts, Essex County, 
December Term, 1848, at Ipswich. 


Lorine v. ABORN. 


. Rights of railroad conductors and passengers. 


TuIs was an action of trespass against a railroad conductor, for 
ejecting the plaintiff from the cars of the Boston and Maine 
Railroad, under the following circumstances: ‘The plaintiff got 
into the cars at Lawrence with a ticket for North Andover. 
It is a rule of the railroad, that passengers must, immediately 
after starting, surrender their tickets, or pay their fares if they 
have no tickets, or be turned out of the cars by the conductor. 
The plaintiff, when asked for his ticket by the defendant, 
showed it, but refused to give it up at that time, (alleging that 
on a former occasion he had been put out of the cars after 
giving up his ticket,) but promising to give it up when near the 
end of his route. There was no stopping place between Law- 
rence and North Andover. The conductor then stopped the 
train, and on the plaintiff’s persisting in his refusal, put him 
out by force. 


N. W. Harmon and Dan Weed, for the plaintiff. 
George Minot, for the defendant. 


MELLEN, J., ruled that the regulation of the road was rea- 
sonable, and that the plaintiff had no right to retain his ticket 
till he had got near the end of his route, even if he had not 
previously known of the rule, and that on his refusal to give it 
up, the conductor was justified in ejecting him with a reasona- 
ble degree of force ; and that under the circumstances (it being 
evident that the plaintiff meant to try his right,) it made no 
difference that the conductor did not demand payment of the 
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fare before ejecting the plaintiff; that the only question for the 
jury was, whether unnecessary force was used ; and the judge 
observed that the jury on this point would not be very nice in 
scanning the acts of the conductor in the line of his duty, but 
would make allowance for any little irritation on his part pro- 
duced by the conduct of the plaintiff; that the burden of proof 
on the question of the degree of force was on the plaintiff, and 
that, unless the jury were satisfied that too much force was 
used, the defendant was entitled to a verdict. 
Verdict for the defendant. 


Court of Appeals of South Carolina, Law Term, 1848, at 
Columbia. 


Tue Court of Appeals of this state commenced its sessions at Columbia, 
November 29, and adjourned on December 22. Present, Justices Ricu- 
arpson, O’Neatt, Evans, Warp aw, Frost and Wirners. The fol- 
lowing decisions were made among others. 


Walker § Bradford v. Crittenden. — A letter containing money to dis- 
charge a debt, was delivered to a gentleman to carry to Hamburg and 
deliver to the plaintiffs. He met one of the firm at Edgefield, and 
informed him of the letter, its contents, and offered to deliver it to him 
there ; this was declined ; but Mr. Walker (the partner) told the gentle- 
man having the letter, to carry the letter to Hamburg, and if it was incon- 
venient to deliver it at the mercantile house, to hand it to the postmaster. 
It was handed by the gentleman who had it in charge, to the stage-driver, 
and by him handed to a man who was supposed to be the postmaster; he, 
however, denied the receipt. It was held, the loss was the defendant's 
and not the plaintiff's. 

Hunter and wife v. Hunter, Fx’r.— The plaintiff’s wife lived with 
deceased many years, and served her most faithfully. The deceased 
often declared she would compensate her by a legacy. This was not done 
to the value of her services. It was held, that the plaintiff could only 
recover on an express contract to pay her for her services by a legacy. 
That sach a contract could not be implied, and that a recovery could not 
be sustained on the indebitatus count. Leave was given to ainend and 
add a special count. 

Thompson and wife, Scott and wife v. Gordon. — In these cases, the 
father of the wives of the plaintiffs, delivered property to the defendant, 
his son, at a valuation, the same to be paid to them, at his, the father’s 
death. He lived many years after, gave the defendant a receipt in full, 
and left a will, by which he bequeathed his residuary estate to members 
of the defendant’s family. 

Held, Ist. That as the promise was for the benefit of the plaintiffs, 
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they could maintain the action. 2d. Thatthe contract was not within the 
statute of frauds. 3d. that the statute of limitations did not bar the 
action, as the cause of action accrued at the death of the father, and not 
at the making of the contract. 4th. That neither the receipt nor the will 
of the deceased, could discharge the liability of the defendant. 

State v. Maberry. — One taking upon himself to act as a constable, and 
suffering a prisoner to escape, may, in the indictment, be charged as a 
Jawful constable. A general charge that the prisoner was brought before 
the magistrate, charged with trading with slaves, and that a warrant of 
commitment was issued and delivered wath the prisoner to the defendant, 
and that he suffered the prisoner to escape, is sufficient. 

State v. Sims. — Where one rode his horse so near to another as to 
create a belief he intended to ride upon him, or shook a hickory over his 
head, either would be an assault, unless the defendant had qualified his 
acts by words showing no such intention. 

Generally, the acts of a party constitute the evidence of his intention. 

Ray ct al. v. Mill and Archer, Ev’ors.— A blind man may execute a 
will. The execution, if in his immediate presence, and within the reach 
of his other senses, is lawful. His signature by a mark is good. 

Owens Ads. Morris. —In the description of a tract of land sold, well 
described by boundaries, and by reference to a grant, the vendor says, 
‘*the said W. A. O., only conveys two hundred acres, that part claimed 
by the estate of Goode is not conveyed,’’ &c. the claim of Goode reduced 
the land sold to a hundred and forty-two acres; it was held, that the 
description was a covenant of warranty, that not less than two hundred 
acres were conveyed. 

Truman v. Clarke and Wells. — The plaintiff on a joint and several 
note, failing to prove it against one of the apparent makers, may discon- 
tinue and take judgment against one by whom the note is proved to be 
made. The payee of a note payable to M. D. W. or bearer, transferring 
it to the plaintiff for a valuable consideration, signed his name below the 
other makers, without the same being known to them; this is not a joint 
contract; but it does not extinguish the note by the payee and maker 
being apparently the same. It is a good several promise to the plaintiff, 
the bearer. 

Mitchell, Trustee, v. Smith. — A deed, required by the laws of Virginia, 
to be recorded in the county where the grantor resides, and in each county 
where the property (personal) ‘ remains,’’ was recorded in the county of 
the grantor, and in each of the counties through which it passed in its 
transit to South Carolina and Georgia, but it was not recorded in the last 
county, Henrico, from which it (tobacco) was shipped to Charleston, 
until after the shipment. It was held good in South Carolina, recording 
of such deed not being by law required. In such case, too, of transit, 
recording in the county where the grantor resides, is sufficient. 

Shields and the Attorney-General v. Jolly.—Judgment delivered on the 
18th inst. The testator (Burnett) bequeathed his estate, after she death 
of his wife to the Methodist Church, of which she was at that time a mem- 
ber. She was at her death a member of Liberty Church Society. It was 
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held, that the bequest was in favor of and for the benefit of the Methodist 
Church or Society of Liberty, and not for the Methodist Church in gene- 
ral, or as represented by the annual conference of South Carolina. 

Parkins v. Dunham. — In this case, it was held, that where a prescrip- 
tive right to flood the plaintiff's land, by a mill-dam, had once existed, but 
the dam went down, and the water ceased to flow over the land, and the 
owner cleared and cultivated it for eight years, i¢ was not enough, by 
analogy to the statute of limitations of the action on the case, to defeat 
the prescriptive right. 

Hindman v. Lanford. —The plaintiff was the surety of A. to Y. ina 
promissory note, and A. at his request, and to secure him, deposited a 
bale of cotton with Y. to pay the note. ‘The defendant represented to Y. 
that he had agreed with Hindman to pay the note, and that he was to 
have the bale of cotton, it was delivered to him, but he did not pay Y. ; 
the plaintiff was therefore obliged to pay the note. It was held he was 
entitled to recover the amount so paid from the defendant. 

Jones v. Jones. — A. and his wife separated in 1819, she held (from 
that time) and exercised various acts of separate ownership of a slave ; 
such as mortgaging and hiring, until her death, in 1844. She answered 
separately in Equity, in 1824, was treated throughout as a feme sole, in 
that case, and by the decree. She conveyed the slave to her son in 
1838, and he consented in writing to the arrangement, that she was to 
retain possession until her death. It was ruled, that the jury might pre- 
sume, that the conveyance was as agent of the husband, or that it was in 
consequence of a power to dispose of the slave, as a feme sole, by a post 
nuptial marriage settlement. 

Daniel v. Harley. — A written admission by the defendant, as sheriff, 
of a sale made by him, but not entered in his sale book, cannot affect the 
rights of the debtor or creditor. ‘The sheriff may be liable on such a 
paper individually, but in this case, the admission not being equivalent to 
the entry in the sheriff's book, was held not to be enough to charge him. 
The sheriff is liable in an action on the case, for not entering a sale made 
by him in his sale book. 

Butler vy. Harper.—-1n an action for malicious prosecution, it appeared 
that the defendant stated the facts truly to the magistrate, of the removal 
of rails by the plaintiff, from the defendant’s fence, and he therefore 
issued his warrant for larceny. ‘The solicitor gave out a bill, which the 
grand jury returned no bill; it was held, that there was no legal charge 
of larceny, and that the defendant was not liable for the mistake of the 
magistrate. 

Ordy vy. Bell. — A receipt cannot be pleaded as a release or discharge 
ofa bond. It is merely evidence of payment. A demurrer ought to have 
been sustained to such plea, it was overruled, and the plaintiff had leave 
to reply, and it was held, that the defendant had no right to complain. 
For if the proper decision had been made, he would have been concluded 
on that plea. Under the decision, he was allowed the benefit of his receipt 
as evidence. The facts showed that nothing was given for the receipt, it 
was held to be neither a discharge nor payment of the bond. 











Court of Appeals of South Carolina. 465 


Shannon et al. v. Dinkins, Adm'r. —(2 cases.) In these cases the 
defendant pleaded the general issue, and plene administravit — the verdict 
was for the plaintiffs on the general issue, and for the defendant on plene 
administravit. It was ruled that the plaintiffs were entitled to judgment 
quando bona acciderint for their debts, and the costs of the action on the 
general issue, but the defendant was also entitled to his judgment for costs 
against the plaintiffs on the pleas of plene administravit. 

Broughton v. Brailsford.—In this case a verdict found against the 
trustee for lumber furnished for a house built for Dr. Felder and family 
was sustained. The book [a petty ledger] containing the entries awk- 
wardly made, was evidence to charge the defendant, being made against 
him, especially when sustained by proof that the house was built on 
defendant's land, and that the lumber for it came from the plaintiff’s mill. 

Charlotte and S. C. Railroad Co. vy. Blakely and Drafts. — (2 cases.) 
The defendants, before the organization of the Company, signed an agree- 
ment to take stock; they did not pey $5 per share, on each share sub- 
scribed, (the charter declares the subscription void without such payment ;) 
they did not enter their subscription on the books ; ‘hey never attended 
personally, or by proxy at any meeting. ‘They were held not to be liable 
for instalments, called for on their stock, or on their agreement to take 
stock. 

State v. Christopher et al. — It is not necessary to aver in an indictment 
for harboring, that a slave was a runaway. ‘The name by which he is 
known by the owner, is a sufficient description. A witness sustaining no 
relationship to the parties, cannot be sustained by his previous statements 
out of court. A verdict convicting the defendants on the facts was sus- 
tained. 

Doganv. Ashby. The plaintiff’s habit to loan money on usurious inter- 
est, cannot be given in evidence to sustain a doubtful witness (the prin- 
cipal) proving usury in a note now in suit. 

A juror to be examined as a witness ought not to sit on the case ; but it 
is no ground for a new trial, when there is abundant other proof of the 
same fact to which he testified. 

McEthenny v. Wylie. — A stranger cannot officiously assist the sheriff 
in a levy, without his command. If he does, he cannot justify without 
shewing himself faultless in every particular. 

The sheriff may take an assistant with him to make a levy. The 
defendant was held on the facts to be a trespasser, without justification or 
excuse. Verdict sustained. 

State v. Barber et al. — The defendants with great tumult, and noise, 
blowing horns, firing guns, &c., attended, without invitation, at a place 
where a marriage was celebrated. 1t was held that it was proper to shew 
by the previous acts of some of the party, that their conduct was not the 
result of friendship. It was held that such acts, no matter how often 
repeated in the settlement by others, were no excuse for the defendants. 
A verdict convicting the serenaders of a riot was held to be right. 
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Notices of New Books. 


Unrrep States Dicest; seine a Dicest or Decisions or tHe Covrts 
or Common Law, Equity ann Apmriratty, in THE Unitep States. 
By Joun Puetrps Putnam, of the Boston Bar. Vol. I. Annual Di- 
gest for 1847. Boston: Charles C. Little and James Brown. 1848. 


This volume is the first of a series, which is to be regularly continued 
by annual publications, one volume being put to press in January of 
each year. It is in continuation of the great United States Digest, 
already published by Little & Brown in three original and two supple- 
mental volumes. ‘The present volume contains a digest of the latest vol- 
umes of the reports of twenty-two out of the thirty States of the Union, 
—of the last volume of Howard's 8S. C. Reports, and of the volumes of 
Circuit Court Reports by M’Lean, Story, and Woodbury & Minot. 

In addition to the many other requisites of a good digest, the present 
volume contains a “‘ table of the cases cited with references to the volume 
and page of the reports, and the titles and pages of the digest, where 
found.’’ This table occupies one hundred and twelve pages, and is, of 
itself, of no ordinary value. A similar table, comprising all the cases 
cited in the three first volumes of the United States Digest, and in the 
two supplemental volumes is already in press. These tables will be as 
important to lawyers, as city directories to express-men, and will furnish 
the first complete guide-book to the labyrinth of American law. 

The present volume of the digest has been prepared by Mr. Putnam, 
systematically and with care. We welcome it, not only on account of 
its own merits, but because it promises well for what is to come hereafter. 


Reports or Cases Arcvep AND DETERMINED IN THE Superior Court 
or THe City or New York. By the Hon. Lewis H. Sanprorp, 
one of the Justices of the Court. Volumel. New York: Published 
by Banks, Gould & Co., Law Booksellers, No. 144, Nassau Street. 
And by Gould, Banks & Gould, No. 104, State Street, Albany.1849. 


This is the first of a series of reports of the decisions of the New 
York superior court, a local tribunal, now composed of Mr. Chief Justice 
Oakley, and Justices Vanderpool and Sandford, the latter of whom re- 
ports the decisions. 
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As the jurisdiction of this court is not generally known out of the state 
of New York, we take the liberty of printing the publishers’ preface, 
merely adding that the Reports are every way worthy of the court and of 
the learned judge who has prepared them. 

‘* The publishers, in presenting to the public a volume of the decisions 
of the Superior Court of the City of New York, beg leave to refer briefly 
to the position and character of that tribunal. 

‘Tt has jurisdiction of all actions, in which, either the subject-matter 
is within the city, or the parties are there served with process. Under 
the Judiciary Act of 1847, and the Code of Procedure, this jurisdiction 
extends to equitable, as well as legal actions. By both of those statutes, 
its decisions are subject to veview in the Court of Appeals, and are 
removed directly thither for that purpose. 

‘*Thus, in the City of New York, and in respect of parties there 
served with process, although residing elsewhere ; the Superior Court is 
in point of civil jurisdiction, on the same level with the present Supreme 
Court of the State. 

‘* Formerly, when its judgments were reviewed in the late Supreme 
Court, and when it had no equitable jurisdiction, it became, and for nearly 
twenty years was, the principal commercial court in the city. Probably 
no single legal tribunal inthe United States, has within that period, passed 
upon as many important questions of commercial law, or upon suits 
involving so much property, as has the New York Superior Court. From 
its elevated character, its situation in the American metropolis of trade 
and commerce, and its enlarged jurisdiction; it is believed that faithful 
reperts of its decisions, will be an advantage to the bar not only of this 
city and state, but of the whole country. The bar of New York has 
long expressed a desire for such a publication; and Judge Sandford 
having, for a time, in addition to his arduous duties on the bench, under- 
taken the labor of preparing them, the publishers are confident that the 
series of reports now offered, will command the approbation of the pro- 
fession, both for their entire accuracy and their intrinsic merit. 

** Nore. — It should be mentioned ti at all the judgments of Oakley, Ch. 
J., contained in this volume, except that in //erring v. Fisher, page 344, 
were delivered orally, and were reported from notes taken when they 
were pronounced.”’ 


Arrest or Aaron Burr. By Atsert J. Picxert, of Montgomery. 


This is a small pamphlet, containing a chapter from a history of Ala- 
bama, now in preparation by Colonel Pickett. It relates to an interesting 
period in the life of Colonel Burr, and contains facts never before pub- 
lished. If we can find room, we shall print an extract or two, shortly. 
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Hliscellancous Intelligence. 


Tue Association or THE Bar. 


We publish herewith the proceedings of the adjourned meeting of the 
Bar, which was held in the supreme court room, and the report made by 


Mr. Rantoul. 


Boston, Jan, 18, 1849. 

An adjourned meeting of the Bar of Massachusetts was held this day. 

Robert Rantoul, Jr. Esq., in the absence of the chairman of the com- 
mittee appointed at the meeting held on the 4th inst., made a report, which 
was read by him, and it was voted to consider the articles separately, and 
not to act upon the preamble unul all the articles had been considered. 

Articles 1 and 2 were adopted as reported. 

Article 3 was amended by striking out the words *‘ the bar in this state,”’ 
and inserting ‘* practice in the courts of the commonwealth, and by striking 
out the clause ** And fifty members shall constitute a quorum.” 

Articles 4 and 5 were adopted. 

Article 6 was amended by striking out the words in 2d and 3d lines 
‘*any member or members of the Association,’’ and inserting ** the 
complainant.”’ 

Articles 7 and 8 were adopted. 

Article 9 adopted with an amendment at the end. ‘* And fifty members 
shall constitute a quorum at all said meetings.”’ 

Articles 10, 11, 12, 13 and 14 were adopted. 


Article 15 adopted with an amendment. ‘* And upon the hearing of 


such appeal a vote of three-fourth parts of the members present shall be neces- 
sary to the affirmation of the decision of the executive committee.” 

Article i6 was adopted with an amendment, that ‘*‘ Whenever any com- 
plaint made as aforesaid, whether against a member of this association or not, 
shall be founded on any alleged deceit, malpractice, or other gross misconduct 
within the provisions of the Revised Statutes, the solicitor, in addition to the 
other proceedings hereinbefore prescribed, shall represent the same to the court 
in the county where the member resides, in order that the court, if they see 


fit, may direct the necessary legal proceedings thereen.”’ 


Pending the question upon the adoption of the seventeenth article, 
it was 

Voted, That the report with the amendments be laid upon the table, 
and that the committee be requested to cause the same to be printed, and 
a copy forwarded to every member of the bar in the commonwealth, with 
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a notice of a future meeting to be held at such time as the committee may 
designate for the purposes of final action upon the constitution and the 


organization of the association by the choice of officers. 
Attest, 


Epwarp Brake, Sverctary. 


The following is the report made by Mr. Rantoul. 


REPORT. 


: The committee appointed at the meeting of members of the bar of the 
‘9 commonwealth, holden on the 4th instant, to prepare and present for con- 
sideration a plan of organization, have the houor to submit the following 


report of articles of association. 


Cuaries G. Lorine, Chairman. 


Boston, Jan. 18, 1819. ; 


Articles of Association of Members of the Bar of Massachusetts. 


PREAMBLE. 


The undersigned members of the Bar in the Commonwealth of Massa- 


chusetts, actuated by a sense of the dignity and honor that should pertain 


to a profession established for the administration of justice, — upon whose 
fidelity to its high obligations, the security, welfare, and moral elevation 
of society must in a great measure depend, and believing that an organized 
system of communion among its members throughout the state, will be 
productive of equal gratification aud advantage in promoting more frequent 
and extensive social and friendly intercourse, and in the increase of muttal 
respect and confidence ; and may be alike beneficial to the public and 
themselves, as conducive to the maintenance of a high standard of profes- 
sional duty and character ; and as distinguishing those who recognize and 
desire to sustain the true position of members of the bar, and exonerating 
them from all communion in reputation with those who disgrace it, — 


hereby declare their assent to the fullowing 


ARTICLES OF ASSOCIATION. 


ArticLe 1. The purposes of the Association, to which all its effurts 
and influences are to be directed, are declared to be the cultivation of 
social and friendly intercourse among its members, and the elevation of 


Members of the Massachusetts Bar.’’ 





the standard of professional! duty, education and character. 
Articie 2. The name of the society shall be ** The Association of 


ARTICLE 3. Any person admitted by the court to the Bar,’ and residing 

® within it, may become a member of the Association by subscribing the 
articles, a copy of which will be in the hands of the clerks of the court 
of common pleas, or of some other person appointed by the executive 





1 This is as in the original draft. The words in italics were stricken out, and others 
substituted. In all practicable cases, amendments are designated by italics. 
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committee, for that purpose ; and payment to him of the sum of two 
dollars. 

And fifty members shall constitute a quorum. 

Articte 4. The officers of the Association shall be a president, two 
vice-presidents, solicitor, secretary, treasurer and two directors from each 
county (computing Suffolk with Nantucket, and Barnstable with Dukes 
county as respectively constituting one county for this purpose) who shall 
be elected by ballot at the annual meeting, and continue in office until 
successors are chosen. But no person shall be eligible to the office of 
president, vice-president, solicitor, secretary or treasurer, for {more than 
two terms successively ; nor at any time after a second election thereto 
until the expiration of two years from the termination of his preceding 
term of service therein. ‘The directors from each county shall be nomi- 
nated by a majority of the members present therefrom, or, upon failure of 
such nomination, by one at large, and hold office for two years, excepting 
that at the first election one shall be chosen for one year only, in order 
that thereafter one director shall be chosen from each county at every 
annua] meeting. 

ArticLe 5. The above-named officers, except the solicitor or such of 
them as shall from time to time be elected, shal! constitute a board denom- 
inated the executive committee ; in which shall be vested all the powers 
of the Association when not in session, whose proceedings shall be always 
subject to the revision and control of the Association, at any regular 
meeting thereof. 

And ten members of the committee shall constitute a quorum. 

Articte 6. It shall be the duty of the solicitor to receive all com- 
plaints made in writing signed by any member or members of the association, 
and he shall report the same to the executive commitiee at their next 
regular meeting or at a special meeting, unless he shall be pre- 
viously satisfied that such complaint is manifestly unfounded. And if the 
executive committee shall direct a hearing thereof, it shall be his duty 
to prepare and produce the evidence, and render such aid in the trial as 
ordinarily devolves upon a prosecuting officer. 

He shall have the right of appointing any member, not an officer of the 
Association, as his assistant, who shall render all the service that may 
reasonably be required ; and to require such incidental aid from any other 
members as may be reasonably required of them. 

And no person shall decline or resign the office of solicitor or assistant 
without leave of the Association, under penalty of forfeiture of member- 
ship; unless he shall have previously served for two years in that office. 

Articte 7. The secretary shall keep separate records of the proceed- 
ings of the Association and of the Executive Committee, shall notify 
all meetings and certify all proceedings thereof, and perform the usual 
duties pertaining to the station of a recording and certifying officer. And 
he shall produce his records at every annual meeting, and whenever other- 
wise called for by the Association or Executive Committee, and such 
records shall be open to the inspection of any member of the Association 
at all reasonable times. 
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Articte 8. The treasurershall receive and disburse all moneys belong- 
ing to the Association ; and make a report at each annual meeting and 
whenever otherwise required by the Association or the Executive Com- 
mittee, of all receipts, and payments, and funds, and debts of the Associ- 
ation with such other information as may be requisite for a full exposi- 
tion of its pecuniary condition. 

ArticLe 9. There shall be an annual meeting of the Association at 
such time and place as the Executive Committee shall from time to time 
direct, unless otherwise appointed by the Association, for the purposes of 
social intercourse, and attending such addresses, lectures, or readings, as 
may be given by members, and the transaction of business. And it shall 
be the duty of the Executive Committee to make suitable arrangements 
therefor at the expense of the Association. And especial meetings may 
be called by the Executive Committee whenever adjudged expedient, of 
all which meetings seasonable written or printed notice shall be addressed 
to every member. 

Articte 10. The Executive Committee shall hold semi-annual meet- 
ings at such times and places as a majority shall appoint. And especial 
meetings may be called by the president, or a vice-president, and one or 
more directors upon written request to the secretary to notify the same, 
setting forth the purposes, and time and place thereof;—all which shall 
be inserted in written or printed notifications addressed in good season to 
each member. 

ArticLe 11. At the annual meeting a member shall be elected by 
ballot to deliver an address at the next annual meeting. And if it shall 
appear prior thereto that the person thus appointed will not be able to 
deliver one, it shall be his duty or that of any one having such informa- 
tion, immediately to notify the secretary, who shall thereupon convene 
the Executive Committee for the purpose of appointing a substitute. 

Articte 12. Upon the death, absence or disability of the solicitor, 
secretary or treasurer, the Executive Committee shall appoint a substitute 
to serve pro tempore or until an election by the Association as may be 
necessary. And the president or either of the vice-presidents may sum- 
mon a meeting of the committee for that purpose. 

Articte 13. Each member shall contribute annually such sum of 
money, not exceeding five dollars, as the Executive Committee shall from 
time to time assess for defraying the expenses of the Association ; includ- 
ing those of publishing and disiributing to the members such addresses, 
lectures and readings as may be delivered before it. 

Articte 14. Any one removing his residence, with the intention of 
continuing it out of the state ; or omitting to pay his assessments for two 
successive years, shal] cease to be a member of the Association ; and the 
secretaries shall make record thereof, and report thereupon at the next 
annual meeting. But members so removing, and judges in this common- 
wealth, and jurists of distinguished excellence and ability in other states 
may be elected honorary members at the annual meetings of the Assv- 
ciation. 

Articte 15. Any member may be expelled from the Association for 
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conduct which shal] be adjudged by the Executive Committee to have been 
in obvious violation of the duties or unbecoming the character of a mem- 
ber of the bar. Provided, that written complaint thereof, signed by one 
or more of the members of the Association, shall have been presented to 
the solicitor; and by him laid before the committee ; and written notice 
thereof, containing a copy of such complaint, and stating the time and 
place when and where the same will be heard, shall have been given by 
the secretary by order of the committee to the person complained against, 
with ample time for him to appear and answer by counsel or otherwise as 
he may elect; and that at least three-fourth parts of the members present 
shall vote for suchexpulsion. But an appeal shall lie from the Executive 
Committee from such decree, if desired, in writing by the party against 
whom the complaint shall have been made, and a general report of the 
proceedings upon any such hearings by the committee, and of the result 
shall be made by the solicitor at the next annual meeting. (See Amend- 
ments.) 

Articte 16. If like complaint be made of any member of the bar 
in this state, not being a member of the Association, it shall be the duty 
of the solicitor and Executive Committee to institute proceedings, giving 
to the person complained against the like right of appearing and answer- 
ing ; and if upon such investigation a like majority of the committee shall 
be of opinion and resolve that by reason of the proof of such complaint laid 
before them, it is expedient and proper for the members of the Association 
to withdraw and withhold all professional intercourse with such person. 
Report thereof shall be made by the secretary at the next annual meeting, 
subject, however, to the right of appeal to the Association, if reque- ted 
in writing by the person against whom the complaint shall be made. (See 
Amendments.) 

ArticLe 17. No member of the Association shall associate or be con- 
nected in professional service, by retainer, consultation, advice, or other- 
wise, with any person thus expelled from the Association, or adjudged 
unworthy of professional intercourse, excepting in cases where such per- 
son shall be himself the party interested, and not retained or employed as 
counsel, or professionally for some other person. And any member inten- 
tionally violating the provisions of this article shall be himself liable to 
expulsion therefor. 

Articte 19. All expenses actually incurred by the officers of the 
Association in the discharge of their respective duties shall be defrayed 
from the funds of the Association, but no compensation, direct or indirect, 
is to be allowed for their services. 

Arricie 20. No alteration or addition shall be made in or to the arti- 
cles of Association unless at an annual meeting or at one called especially 
for that purpose, the notifications for which shall have set it forth, and by 
a vote of two-third parts of the members present. 


New York Cope or Procepure. — We very much regret to learn, by 
an article in the New York Evening Post of the 22d December, that a 
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combination is on foot among certain members of the bar of that city, to 
effect a repeal of the entire code adopted at the last session of the legisla- 
ture, and considered in our July number. The editor of the Post remarks 
that there is no probability *‘ of the combination proving successful, but an 
opposition stealthily organized to effect so important a revolution, must 
inevitably beget a disposition for resistance, which will prevent such 
amendments as are needed to give the new practice its highest efficiency. 
The people of this state, we believe, generally approve of the plan of the 
new system, and would defend it as it stands, rather than submit again to 
the system which it superseded. The profession, likewise, are far less 
disaffected with its novelties than when they were first called to put it in 
motion. The new code was somewhat crude, we believe all admit, nor 
did the commissioners pretend, when they reported it, that the value of 
their Jabors was not somewhat diminished by the extreme haste in which 
thos? labors were performed. It will be remembered, however, that the 
commissioners were goaded almost monthly by the legislature, the press, 
the bar, the people, by everybody who felt the burdens of the old system, 
for a report. In compliance with the public sentiment, though at the risk 
of their reputation and of the system which they cherished, they made a par- 
tial report, embracing mainly, the organization of the courts and the 
system of pleadings, but not covering one-half of the realm of legislation 
committed to their revision. When the remainder is completed, and 
adjusted to the fragment already in force, (and this will be done doubtless 
during the approaching session of the legislature,) so that the entire pro- 
portions of the work may be scanned by the profession, the hostility to 
which we have referred we trust will subside or give place to a friendly 
disposition to unite with the commissioners in improving it.”’ 

The profession, not only in New York, but throughout the country, are 
very much divided in opinion in regard to this important innovation. But 
whatever may be the final result of this bold experiment in legal reform, 
it is due to the dignity of the great sta'e in which it has originated, and 
to the arduous labors of the distinguished gentlemen upon the commission 
that it should have a full and fair trial. Least of all, ought the bar to 
interfere in the present stage. They owe it to the community, to the gov- 
ernment, and to the character of their own profession to forbear meddling. 
If there is any one evil which the members of the American bar have 
justly complained of, it is the hastiness and fickleness of our legislation. 
And it would justify the most severe reproaches that have ever been 
heaped upon the profession, if from a selfish regard to their own interests, 
they shouldstrive for an immediate repeal of the new code. The confu- 
sion and embarrassment resulting from the first change were serious 
enough. <A retrograde movement will involve more serious consequences, 

Besides this, 1t should be remembered that the bar of the ‘* Empire 
State ’’ are not exclusively interested, but as we said before, the lawyers 
of the whole Union, and those of England quite as much as those of 
America, are watching this experiment. The London Law Review for 
August, 1848, contains an able and interesting article, from which we 
select a few disconnected extracts, pro and con, as indicative of the atten- 
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tion which has already been drawn to this reformatory movement on the 
other side of the water. 


* Respecting the first head, (as to courts of justice and their jurisdiction) our space 
will allow us to say but little at present, though we had marked very numerous sub- 
jects for extract and comment. There is much on the heads of jurisdiction and 
appeal we do not fully agree with, particularly as to restriction of appeals in inter- 
locutory matters, and as to the arrangement ‘ by which judges sit as appellate author- 
ities over one another. A. and B. being appellate judges over C., C. and B. over A., 
and C, and A. over B..) Our English experience, when the seals were in com- 
mission, certainly was quite conclusive against any plan of this sort. 

“ The scheme of amalgamating the jurisdiction of all the courts, so far as metaphy- 
sical distinctions prevailed, and the consequent union of legal and equitable 
cognizance, has our warm admiration ; but the question, how far it is wise to measure 
jurisdiction by the amount at stake, is one which requires, in our mind a very thorough 
aad scientific inquiry. We do not like rough justice for the poor, and polished justice 
for the rich. Public morals require a rule exactly the reverse, if all justice is not to 
be alike polished. The plan by which the judgment of the small debts courts can 
be enforced throughout the whole state is worthy of study.” 

“ Are the commissioners right in aiming at one uniform procedure? Is such a 
result desirable? The forms they have prepared of pleadings are not the natural 
language of a man complaining ; why may he not complain in any form he pleases ? 
The principle as to evidence, that none otlered by either side should be rejected, but 
all taken for what it is worth, Would seem to be equally applicable to pleadings also. 
Is it not well to leave an option to suitors as to forms and methods ; and in this way 
will not there be room for an experience to arise as to which is best ? 

“ Aguin, if forms are to be laid down by some authority, should the legislature deal 
with mere procedure at all? Should not the whole scheme be under the control of 
the judges, and the responsibility of all forms thrown on them? To tell men, even 
though judges, how, and how only, they are to do their work, is oiten to make them 
restive. At any rate, has not the legislature gone too much into detail? And should 
not the judges have power by rule to vary any part of the act? Till after experi- 
ment, we do not believe anything can be predicated of procedure with certainty. 
The wise course seems to us to open as many roads as possible, and to let the suitors 
find the best. The speaker we have quoted seems to us to have indicated what is 
desirable for a practice ; “ There was literally no form about it.” Our readers will 
observe that one remarkeble efiect of the amalgamation of jurisdiction has been, ipso 
facto, to make choses in action assignable. 

“ Query, have not the commissioners improperly retained the present common law 
rules (barely, if at all, recognized in our Own equity courts) as to defences which 
may be taken by demurrer, and which, if not taken, are waived? Why, if the 
plaintit? has no legal capacity to sue, or why, if there ought to have been other par- 
ties joined, is the objection ever to be held waived?  Ejther full justice requires the 
observance of these rules or it does not. If it does, then why is it not observed, 
though the party omitted to demur? If it does not, such a rule should be repealed. 
Are not all the distinctions between demurrer and auswer a part of the very meta- 
physical subtleties which the commissioners have so ably exposed? Is not the plan 
of Louisiana, in which the only pleadings are petition and answer, the right ? 

“Tt seems to us, that the interest of the community at large in seeing the most per- 
fect justice done in each case which is attainable, is not suificiently borne in mind in 
the code. The value of all property, the rectitude of all fiduciary dealings, the moral 
character of a people, are deeply involved in the accuracy of the dealings of the 
courts. It is a shallow error to think that the well working of courts of justice is 
the concern rather of the litigants, than of the community. Had we judges as 
perfect and inexorable as Minos and Rhadamanthus, and courts as perfect, and a 
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practice as free from special pleading, as the sub-mundane ones, how much would 
not such circumstances tell on the condition cf ms all—non-suitor as well as 
suitor! 

“ No variance between allegation and proof shall be material [says sect. 145] unless 
it has actually misled the adverse party to his prejudice. When will our courts 
entertain this most obvious truth ? 

“ The code says [s 20S] that in any trial of action for recovery of money or of 
specific real or personal property, where there is an issue of fact, it must be tried 
before a jury, unless the trial is waived by the parties, but that every other issue of 
fact is not to be so tried except by the order of the judge. Query, if this distinction 
is founded on any real difference ;— and if it is not inconsistent with the principle on 
which all the important changes of the code are based? The experience of our 
country courts is relied on by the commissioners. That experience is quite at vari- 
ance with the distinction we remark upon. 

“The whole proceedings upon execution we consider open to grave question. 
Both here and in America we think the wrong principles in force. We think that 
Justice requires that the only execution should be by bankruptey ; and that when, 
trom the recusancy or incapacity of a debtor, the state steps in to enforce payment, 
it should seize his goods, for the benefit of all his creditors, not of the plaintill’ only. 
The bankrupt law and the law permitting private and individual execution are irre- 
concilably at variance. 

“ Upon the question of costs the views of the commissioners seem to have great 
wisdom. 

“* We cannot perceive,’ say they, ‘the right of the state to interfere between citi- 
zens, and fix the compensation which one of them shall receive from the other, for 
his skill or labor. Governmeut is instituted for the preservation of order, and the 
protection of rights. It is not its province to make bargains for the people, or to 
regulate prices. ‘This it ussuimes to do, in respect to the dealings between lawyer 
and client. It fixes the price of skill and labor. It has no more just right to do this, 
than it has to fix the price of property; it may prescribe the salary of the clergyman 
or the fee of the physician, with as much reason as the compensation of the 
attorney.’ 

“ But the very able remarks of the commissioners on this subject we must postpone 
consideration of. The mischief of the scheme of paying by length they expose : 
‘The system is wrong for two reasuns; one that it encourages the multiplication of 
processes, and the other that it is not proportional to the real labor performed.’ 

“The plan they propose as to costs aguiust an adverse party, is to assess it by way 
of per-centage on the amount recovered; and they allow any bargains dona fide 
made between solicitor and client respecting the solicitors remuneretion, 

“ Expressing, once more, our profound admiration of the labors of the procedurists 
ef New York, and of the ability and energy of the one individual to whom the whole 
is so mainly to be traced, we must for the present, at least, conclude this very desul- 
tory and, we fear, unsatisfactory notice, in the hope that we may some day resume 
the subject, and give, not merely a fuller account of their great work, but also the 
history of the agitation which led to its being ever undertaken.” 


The change in New York has been very radical. Previously to the 
adoption of the new constitution, no state exceeded New York in the 
tenacity with which its members adhered to the old common law rules of 
pleading and practice. In Massachusetts the whole system has under- 
gone a thorough modification. In Pennsylvania, there was always a 
blending of equitable elements in their system. But in New York, the 
strictness of the old English system had been most sternly insisted upon. 
On this account, the recent change has been felt to be a most violent one, 
and its violence will be felt most at first. Let us, therefore, hope that 
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when the necessary confusion shall have passed away, and when this 
measure becomes felt in its more remote consequences, that the new code 
will be found to contain principles worthy of being transmitted to 
posterity. 


A Seuintine Jury. Once upon a time, or to be a little more partic- 
ular, nearly half a century ago, (for the editor of this paper well remem- 
bers the time, place and scene, which are firmly fixed upon his boyish 
recollections) there dwelt in the town of , in old England, a remark- 
able oddity, in the person of an attorney at law, who, although not fair 
to look upon, (for he was in truth one of the homeliest specimens of 
humanity ever beheld by mortal man) was withal a person of sound judg- 
ment, great benevolence, varied learning, a poet, a painter, and a wit of 





no mean order. 

It so happened that the aforesaid gentleman, G—— G , Esq. was 
appeinted high sheriff of the town of He was a man of fortune, 
and had a kind heart, as many a poor prisoner could testify, who partook 
of the good cheer with which the prisoners were liberally supplied at 
Christmas, and other well-known festivals, from the private purse of the 
high sheriff. 

It was of course the duty of the high sheriff te summon a grand and 
petit jury, to attend at the quarter sessions, of which the recorder, mayor, 
and alderman of the borough composed the court, In the performance of 
his official duty in summoning the petit jury, our high sheriff indulged in 
some of the strangest and drollest freaks that have probably ever been 
heard of in any other town or country. In the first place he summoned 
for the October court, a jury consisting of twelve of the fattest men he 
could find in the borough, and when they came to the book to be sworn, 
it appeared that only nine jurors could sit comfortably in the box! After 
a great deal of sweating, squeezing and scolding, the panel was literally 
jammed into the box, and when seated, they presented te the eye of the 
court, the barrister, and the audience, ‘the tightest fit’’ of a jury that 
was ever seen in a court room. Literally they became, much to the 
astonishment of the court and its robed advocates, ‘‘ a packed jury,’’ and 
no mistake ! 

For the January term, our facetious high sheriff (in consequence, it was 
said, of some hint from the recorder that their should be no more fat 
panels summoned to his court,) went into the opposite extreme. He sum- 
moned twelve of the /eanest and tallest men he could find in the borough ; 
and when they took their seats in the box, it appeared comparatively 
empty — there was indeed room for twelve more of the same sort and 
dimensions. 

For the April term of the court, our humorous functionary summoned 
a jury consisting of twelve barbers! Now it so happened that among the 
latter were the perruquiers who dressed the recorder’s and barristers’ 
wigs, and some of the latter, arriving late at the bar, had to appear that 
morning in court with their wigs undressed or half-dressed, so as to cut a 
very ridiculous figure, amidst the smiles and half-suppressed laughter of 
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the by-standers. The high-sheriff enjoyed the fun amazingly, but looked 
‘‘ grave as a judge,’’ while he tried to keep silence in the court-room. 

But the crowning joke of this waggish functionary occurred at the sum- 
moning of his fourth and Jast jury, at the summer session, in July. For 
that term of the court, the high sheriff not having the fear of the recorder, 
the mayor, and the aldermen before his eyes, actually summoned a squint- 
ing jury! twelve as queer looking bipeds as ever took their seats in a jury 
box — a jury that was probably more looked at, and laughed at than any 
of the appointed twelve that ever were sworn, to ‘* well and truly try and 
true deliverance make between their sovereign lord and king, and the 
prisoner at the bar.” 

But the scene was so irresistibly droll that the learned recorder could 
not maintain his gravity. The mayor and aldermen followed suit. The 
barristers laughed while their wigs became bald, powderless ; nay, even 
the poor prisoners in the dock, who were to be put upon thefr trial, and 
some of them undergo transportation, could not refrain from joining in 
the general cachinnation! And when the learned recorder commanded 
the high sheriff to bring the court room to order, and intimated with a 
half-suppressed laugh, that the latter ought to be ashamed of himself for 
summoning such a jury, the drollery of this court scene was heightened 
considerably by the quick, ready, and sonorous response of the high 
sheriff, who, looking at the same time at the squinting jury, exclaimed, 
** All good and lawful men, your honor.’’ — Eng. Paper. 


Emicrant Tax. We copy the following extract from the New York 
Journal of Commerce, which is the fullest account we have been able to 
get (in season for this number) of the recent important decision at Wash- 
ington. It is not perfectly clear whether it is the Massachusetts or New 
York case which has been decided. We give this account in the absence 
of anything more authentic. Some of our readers will undoubtedly get a 
more complete report from other sources. 


‘Important Decision. We understand that a telegraphic despatch 
was received here yesterday from Washington, announcing that the 
Supreme Court of the United States have decided against the constitution- 
ality of the poll tax, levied under a Jaw of this state upon officers, seamen, 
and passengers arriving at this port, for the benefit of the Mariners’ Fund, 
as it is called. Whether the decision affects the whole tax, or only so 
much of it as has been paid under protest, we are not at present informed. 
The following extracts from the recent report of our state comptroller, 
relate to the subject. 

‘* The question has not yet been judicially settled by the supreme court 
of the United States, in reference to the constitutional right to collect that 
portion of the fund paid into the treasury under protest. The first that 
was paid under protest was on the 22d of June, 1844. 

** The sum of $60,000 authorized to be advanced from this fund by 
the laws of 1848, (chap. 194 and chap. 352,) has been paid, and for which 
the treasury will be liable if the right to collect the money is decided 
against the state. It is understood that a case involving a similar ques- 
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tion from Massachusetts, is now on argument before the supreme court 
of the United States. We may hope soon for a decision. 

“It is the Massachusetts case, we presume, which has now been 
decided, but the principle involved is the same in both. The amount of 
money still in the treasury belonging to this fund, which was paid under 
protest, is $75,331. There has also been deposited under protest in the 
New York Life and Trust Co. and Bank of the State, a sum belonging 
to this fund, which amounts, including interest, to $36,381. A portion 
of the proceeds of this tax have been applied for along period to the 
benefit of the Marine Hospital at Quarantine, and another portion latterly 
for the use of the Commissioners of Emigration. The total receipts at 
the Marine Hospital (chiefly if not entirely from this source,) were in 
1843, $21,456; in 1844, $35,137; in 1845, $42,740; in 1846, 
$65,236 ; m 1847, $95,142. Total in five years, $266,711. To what 
extent these various interests will be affected by the decision, we cannot 
at this moment tell. 


We clip the following from one of the New York newspapers as 
throwing more light upon the decision, which, it seems, has only been 
agreed upon. 

“ WasnincTon, Jan. 22. 


‘*Important Deciston or tHe Supreme Court. This tribunal has 
agreed upon a decision of vast consequence to the state of New York, 
and indeed to all the states upon the sea board. 

‘* A majority of the court have agreed to render judgment adverse to 
the constitutionality of the laws of states imposing taxes upon alien pas- 
sengers arriving in their ports. 

** The states whose interest will be most seriously affected by this issue 
of the long pending controversy upon this question, are New York, Mas- 
sachusetts, Louisiana, Maryland, Texas, and Pennsylvania. 

*] learn that opinion stood equally divided in the court, for a Jong time, 
upon the New York and Massachusetts case, and it thus stood in equilih- 
rio after the last argument of Messrs. Webster and Van Buren, until the 
arrival of Judge McKinley, which made a full bench. 

** It is impossible at present to get at the precise points decided. Judg- 
ment will not be rendered until near the end of the term, which will be 
about March 10th. - 

‘** There will be many opinions delivered, hardly any one of the justices 
agreeing in the reasoning of any other. Nor is it easy to state the aggre- 
gate effect of the decision. 

** It is based upon the general principle that the states can pass no laws 
to obstruct commerce, legalized by the laws of the Union, that conse- 
quently, no tax can be levied upon the passengers while on board the 
ship, though within state jurisdiction, nor upon the owners of the vessel 
at any time. 

**Thus the states are thrown upon the pecuniary responsibility of 
immigrants, who are as innocent of ‘‘continental dimes ’’ as Captain 
Tobin was. 2” 
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JupcMENT Berore ArcumeNT. Long time ago there dwelt in a city 
of the west, not far from Pittsburg, a worthy gentleman who held the re- 
sponsible office of justice of the peace. He knew some little about law, 
and a great deal of natural justice. His decisions frequently excited the 
indignation of the young lawyers who pleaded befure him, but he never 
suffered himself to be influenced by the statutes which were brought up 
against his opinions, or the indirect threats of disappointed law expound- 
ers. In fact, his office was a court of equity in every sense. It was use- 
less to bring law in opposition to his sense of right. He used to say, ‘I 
aim a justice, and bound to administer justice, and no petty technicalities 
shall ever make me decide against the teachings of my conscience.’’ It 
is hardly necessary to say that many curious things happened in the office 
of this independent justice. 

A case was one day brought before the squire, which certainly required 
his peculiar system of administering justice. John Doe had sued Richard 
Roe for a just debt, but Richard had, by the aid of an attorney, found a 
loophole by which he expected to creep out of the necessity of payment. 
The case wore a very doubtful aspect, and both parties employed lawyers 
to plead for them. 

The squire heard the witnesses patiently, rose to his feet, wrote a fe w 
seconds at his desk, seated himself again, and gave signs of being ready 
to attend to whatever might be said. ‘The counsel for the defence made 
the most of his quibble in a speech which lasted an hour. When he had 
concluded, the plaintiff's counsel rose, and labored and perspired for an- 
other hour to overturn the quibble. He also finished, and then followed 
a slight pause. The squire sat still, pulling a cigar, and apparently quite 
at ease. The lawyers both picked up their hats, looked at each other, 
and then at the motionless squire. At length the counsel for defendant 
spoke. 

‘**] suppose you'll require a day or two to think about this case, squire.” 

‘© Can’t say I'll ever think of it again,”’ replied the squire, with an air 
of mingled indolence and indifference. 

** What do you mean?”’ inquired the other lawyer. 

“ What do you mean, gentlemen!’ asked the squire. 

** We wish to know wheu we may look for a decision,’ 
counsel. 

‘* You may look for it now if you please, gentlemen—here is the 
docket.”’ 

“ The docket ! ”’ 

‘© Yes; I entered judgment for the plaintiff (looking at his watch) a 
little better than two hours ago.” 

** This, gentlemen, is my 


’ 


said defendant's 
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But the lawyers did not wait until the sentence was finished; nor did 
they ever again appear before the just justice without being sure that they 
dealt in plain facts, unaccompanied by law technicalities and quibbles 
Nat. Intelligencer. 
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480 Insolvents in Massachusetts. 

Butter v. Butter. The president of the court of common pleas 
(Philadelphia) decided the motion recently argued in this already famous 
litigation, in favor of Mrs. Butler. The court ordered the parts of the 
answer beyond the denial of the libellant’s allegations, to be stricken out 
as surplusage, the exceptions to be dismissed, and the cause to be set 
down for trial by jury. It was to prevent this disposition of the case that 
Mr. Butler's exceptions were filed and the motion was made, to which the 
decree refers. 


Jupician Saxaries. A bill has been reported in the House of Repre- 
sentatives of this commonwealth, to increase the salaries of the chief justice 
of the court of common pleas to $2500, and that of the associate justices 
of the same court to $2300, the act to take effect from and after the Ist 
of April, proximo. 





Insolvents in Massachusetts. 








Name of Insolvent. Commencement i 














Residence. Proceedings. Name of Commissioners. 

Angell, Gilman, Ware, Dee. lt, |Myron Law rence. ° 
Baily, Paul Jr., Sterling, ll, | Henry Chapin. 
Baker, William, Ipswich, “6 18, |John G.King 
Barker, John T. Charlestown, June, 2, (|G. W. Warren. 
Bennett, Need, et al. oston, Janu. 5, J. M. Williams. 
Bowker, Joel Jr. | Boston, “6 1, |J. M. Williams. 

trackett, George P. Lyun, Dec. 1, |John G. King. 
Bristol, Alvin L. |W. Stockbridge, ” 6, ly homas Robinson. 
Burbank, George G. Worcester, ” 30, tienry Chapin. 
Clark, Joseph V. et al. iLynn, s 19, John G. King. 
Cummings, A. Beaman, = |Oxford, a 6, |He nry Chapin. 
Davis, Howard, |New Bedford, se 2, David Perkins. 
Dayton, Goodrich M. | Worcester, “ 12, Henry Chapin. 
Dewey, Mark, Richmond, Jan. 2, (Thomas Robinson. 
Dunbar, Thomas J. Georgetown, Dec. 5, |John G. King. 
Elmer, Orriah O. Ashfield, | Nov. 9, |D. W. Alvord. 
Farnham, Isaac, Andover, )} Dec, 8,  |John G, King. 
Foster, David P. Lawrence, ss 5, |\John G. King, 
Green, wt H. etal. Wiiliamstown, “ Is, | Thomas Robinson. 7 
Hale, E.G. & W, | Mansfield, 66 7, |David Perkins. 
Harriman, Johan, | Haverhill, 6s 3,  |John G. King. 
Harris, Timothy N, Stoneham, be ll, Asa F, Lawrence. 
Haskell, W. E. P. et al. Boston, Jan. 13, |J. M. Williams. 
Hildreth, Samuel, Lynn, Dec. 16, |John G. King. 
Josiayn, Henry, Seuth Hadley, “s 8, Myron Lawrence. 
Kellogg, Dexter, | Moutague, “« = 30, Db. W. Alvord. 
Leach, Josiah F. | Boston, “« 30, J. M. Williams. 
Levy, Mark et al. Boston, Jan. 5, J. M. Williams. 
Martin, Richard, Boston, “6 18, J. M. Williams. 
Morris, E. H. et al. Williamstown, Dec. 13, Thomas Robinson. 
Neff, William J. Boston, Jan. 8, jd. M. Williams. 
Norton, Lyman C, Otis, “ 2, Thomas Robinson. 
Parker, 8. & W. Rockport, Dec. 7, John G. King. 
Rowley, James, Greenfield, “6 7; D. W. Alvord. 
Shepard, Calvin, Ashland, bd il, Asa F Lawrence. 
Spalding, C. et al. Boston, Jan. 12, |J. M. Williams. 
Stimpson, C. L. et al. Lynn, Dec. 19, John G. King. 
Thompson, Charles et al. Coleraine, “ 6, D. W. Alvord. 
Thompson, C. Jr. et al. Coleraine, ss 6, D. W. Alvord, 
Thompson, Hollis et al. Coleraine, “6 6, |D.W. Alvord, 
Toney, William J. Kock port, Nov. 8, /|John G. King. 
Valpey, Joseph H. ‘Lynn, Dec. 28, /|John G. King. 
White, Charles H. Boston, “ = 26, =| John G. King. 
Whittier, George, Haverhill, “ 9, (J. M. Williams. 




















